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PREFACE. 
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The statutes relating to Real Estate, which were 
passed during the years 1874 — 1877, made con- 
siderable alterations in the law, not only by the 
enactment of entirely new provisions, but also by 
the amendment of previously existing statutes. 

The main object of the following pages is to 
show clearly the effect of the recent legislation by 
giving such of the provisions of the amended 
statutes as are still in force, and the provisions of 
the more recent statutes in a consolidated form. 
A similar plan has been adopted by the Legislature 
in the Settled Estates Act, 1877. 

The Land Transfer Act has hitherto had so little 
effect on general practice that it has been omitted, 
with the exception of the two sections which 
amend the Vendor and Purchaser Act, 1874. - The 
Improvement of Land Act, 1864, has also been 
omitted, although it is to be read with the Limited 
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* . 



IV PREFACE. 



Owners' Reservoirs and Water Supply Further 
Facilities Act which is printed in full. 

The author has ventured to re-write the marginal 
notes to some of the statutes. 

The book, as originally projected, was intended 
principally for the use of students ; but the author 
has endeavoured to give the result of the decided 
cases in such a form as also to be of service to the 
profession generally. 

As a rule, only one reference to the full report of 
each case has been given, together with a reference 
to the analysis of the same case in " Notanda," 
where other references will be found. 

The cases are brought down to the Long Vaca- 
tion, 1878. - 

H. G. 

2, Old Square, 

Lincoln's Inn. 
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THE STATUTES OF LIMITATION 



AFFECTING 



REAL ESTATE. 



3 & 4 Will. 4, c. 27. 
3 & 4 WilL 4, c. 42, s. 3. 
7 WilL 4 & 1 Vict., c. 28. 
6 & 7 Vict. c. 54, 88. 1 and 3. 
23 & 24 Vict. c. 38, s. 13. 

36 & 37 Vict. c. 66, s. 25 (2). 

37 & 38 Vict. c. 57. 



SUMMARY. 

The principal Statute of Limitation now in force 
affecting real estate is the 3 & 4 Will. 4, c. 27, which 
was passed in 1833, and is known as the statute of Will. 4. 
It will remain in force until the end of the year 1878; and 
on the 1st of January, 1879, the 37 & 38 Vict. c. 57, the 
short title of which is the "Real Property Limitation 
Act, 1874," will come into operation. The last mentioned 
Act, however, repeals only portions of the older enactment, 
and is to be read with the rest of it. 

Sect. 1 of the 6tatute of Will. 4 is merely an interpreta- 
tion clause. 

Sect. 2 fixes the time of limitation as respects actions 
to recover seal estate at twenty years from the time when 
the right first accrued. By sect. 1 of the Act of 1874 
this time is reduced to twelve years_as respects actjona 

brought after~the 1st of January, 1879. 

B 



STATUTES OF LIMITATION. 

Sect. 3 of the original Act. is supplementary to these 
provisions, and fixes the time when such right is to be 
deemed to have accrued in certain cases. 

Sects. 4, 5, and 20 of the Act of 1833 apply to 
reversionary interests and other future estates. Sect. 2 of 
the Act of 1874 will be substituted for sect. 5 of the 
original Act after 1878, and applies to the case of the 
same person being entitled to two estates in the same 
land — one in possession and the other in reversion. 

Provisions with regard to estates tail are contained in 
sects. 21, 22, and 23 of the original Act. These sections are 
not affected by the Real Property Limitation Act, except 
that the time of limitation is reduced from twentyJ&iwelve 
years. In effect they provide that remaindermen, whom a 
tenant in tail might have barred, shall be in the same posi- 
tion as regards the statute as if they claimed through him. 

Sect. 28 of the original Act applies to the case of a 
mortgagee in possession, and provides that the mortgagor 
shall be barred by twenty years of such possession unless 
his right to redeem is acknowledged in the meantime. 
By sect. 7 of the Real Property Limitation Act twelve 
ye ars is su bstituted for ix£.nty. ~ " ~ 

When the mortgagor is in possession the case is taken 
out of sect. 3 of 3 & 4 Will. 4, c. 27, by 7 Will. 4 & 1 Vict, 
c. 28, and time only runs against the mortgagee from the 
last payment of any portion of the principal or interest. 

The relation between landlord and tenant forms the 
subject of sects. 7, 8, and 9 of the Act of 1833, which fix 
the period when time begins to run in the case of 
tenancies at will, from year to year, and for a term of 
years respectively. The time of limitation is the same as 
in the case of trespassers ; and sect. 35 provides that the 
receipt of rent shall be deemed to be receipt of profits. 

Under sects. 12 and 13 of the Act of 1833 the posse s- 
sion of one or more of several joi nt ow ners, or of a rela- 
tion of the person entitled, may be adverse. 



% SUMMARY. 3 

When an acknowledgment of the title of an owner 
against whom the statute is running, is given by the 
person in possession time will, under sect. 14, recommence 
to run from such acknowledgment. Sects. 28, 40, and 42 
al^o contain special provisions as to acknowledgments, in 
the cases of mort gagees in possession and of moneys 
ch arged oiTland. 

disabilities "are dealt with by sects. 16, 17, 18, and 19 
of the Act of 1833, and sects. 3, 4, and 5 of the Act of 1874. 
Under the former, te n jyears furt her time was given to 
per sons und er any disability from the time when such 
disability ceased, provided that such ten years expired 
within forty years from the. ttccruaLxtf right. By the Act of 
187 4 the ten y ears is reduced, tp. six years, and the extreme 
period of saving for disabilities to thirty years ; while 
absence beyond seas" will cease to be a disability. But by 
sects. 25 and*2Gof 3 & 4 Will. 4, c. 27, time will not run 
at "SIT fn cases of express trust and concealed fraud. By 
seciTtO of the Act of 1874, th e provision as to e xpress trusts 
is repealed so far as money charged on land is concerned. 

S ect. 34 provides that when the lull tfmV haT"ru n 
a gainst; ftp owne r T his right and title — and not merely his 
r emedy — shall be barre d. 

By sect. 24 equitable estates are to be barred ia-4he 
same time as legal estates, while by sect 27 the jurisdic- 
tion of equity in cases of acquiescence and laches, where 
the"*time "limited by the statute may not have run, is 
preserved. 

w Sect. 6 of 3 & 4 Will. 4, c. 27, provides that time shall 
run continuously against an administrator, as it would 
have done against his intestate if alive. 

Advowsons and the property of spiritual and eleemosy^ 
nary corporations sole are dealt with by sects. 29, 30, 31, 
32, and 83 .™Speaking generally, their effect is to bar a 
patron by three adverse presentations or sixty years' 
ad verse possession, and the extreme period of limitation 

-> ... - fi.,2 
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is fixed at one hundred years. By sect. 3 of 6 & 7 Vict. 
cT54, these" provisions are expressly extended to bishops 
who are also patrons. E cclesiastica l and plfigmoflynary 
corju)ralaSBa_j§ole are barred by adverse possessiiUL-fiir 
sixtvveaxs, or two incumbencies and six years. 

Thesegrovisions are not affected by the. AoLfif 1874?. 

Sect. 41 provides that only six years' arrears of dower 
may be recovered, while sects. 40 and 42 deal with money 
charged on land, legacies, and the Interest thereon. The 
principal money may be recovered within twenty years 
after the accrual of a right to receive the same or an 
acknowledgment, but arrears of interest can (under sect. 
42) only be recovered for six years. 

Sec t. 8 of the Act of 1874 reduces the ti me o fjjmita- 
tion for the principal to twelve years. 

Sect. 3 of 3 & 4 Will. 4, c. 42, does not strictly apply to 
land or money charged on land, but provides that money 
secured by {inter alia) bond or covenant may be recovered 
within twenty years, and arrears of interest for the whole 
time are recoverable. As money charged on land is often 
also secured by bond or covenant, the question has often 
arisen, in such cases, whether six or twenty years of interest 
can be recovered. After 1878 there will ateo .hfijfr conflict 
between the two Acts with respect to the pnn^p&Unoney, 
the time of limitation for money charged on land being 
twelve years, and for money secured by bond or covenant 
t^ntyjears. 

~ Sects. 10 and 11 of the Act 3 & 4 Will. 4, c. 27, Jake 
away the saving of rights formerly effected by mere entry 
and continual claim. 

Sects. 36, 37, 38, and 39 contain provisions for the abo- 
lition of actions known as real and mixed actions. 
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3 & 4 WILL. 4, c. 27. 

An Act for the Limitation of Actions and Suits relating 
to Real Property; and for simplifying the remedies 
for trying the rights thereto. 



INTERPRETATION CLAUSE. 1 

Be it enacted, &c, that the words and expressions herein- 3&4WilL 
after mentioned, which in their ordinary signification have b\ ' 

a more confined or a different meaning, shall in this Act, 

except where the nature of the provision or the context of tattoo^" 
the Act shall exclude such construction, be interpreted as <&****• 
follows; (that is to say,) the word " land," 2 shall extend to 
manors, messuages, and all other corporeal hereditaments 
whatsoever, and also to tithes 3 (other than tithes belonging 
to a spiritual or eleemosynary corporation sole), and also to 
any ehare, estate, or interest in them or any of them, 
whether the same shall be a freehold or chattel interest, 
and* whether freehold or copyhold, or held according to 
any other tenure; and the word "rent" 4 shall extend to 
all heriots, and to all services and suits for which a distress 
may be made, and to all annuities and periodical sums of 
money charged upon or payable out of any land (except 
moduses or compositions belonging to a spiritual or 
eleemosynary corporation sole) ; and the person through 
whom another person is said to claim shall mean any 
person by, through, or under, or by the act of whom, the 
person so claiming became entitled to the estate or interest 
claimed, as heir, issue in tail, tenant by the curtesy of 
England, tenant in dower, successor, special or general 
occupant, executor, administrator, legatee, husband, as- 
signee, appointee, devisee, or otherwise, and also any 
person who was entitled to an estate or interest to which 



(5 
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8 & 4 Will, the person so claiming, or some person through whom he 
§ 1. ' c ' a ^ ras > became entitled as lord by escheat ; and the word 

"person" 6 shall extend to a body politic, corporate, or 

collegiate, and to a class of creditors or other persons, as 
well as an individual; and every word importing the 
singular number only shall extend and be applied to 
several persons or things as well as one person or thing ; 
and every word importing the masculine gender only shall 
extend and be applied to a female as well as a male. 



> 



Effect of 
interpreta- 
tion clause. 

What 

"land" 

includes. 



Turnpike 
tolls. 



Copyholds. 
Dower. 

Timber. 



Tithes. 



1 As to the general effect of an interpretation clause, see the 
remarks of Lord Selborne in Meux v. Jacobs (a). 

2 The word land in this section has been held not to include turn- 
pike tolls (o). On the other hand a mortgage of a canal, works 
and rates was held to come within the statute (c). In the latter case, 
however, the canal itself was conveyed, while in the former the soil 
of the road was not. 

But it may be remarked that mortgages of turnpike tolls — even 
where there was no conveyance of the road or the toll-houses — have 
been held to be mortgages of " hereditaments " within the Statutes 
of Mortmain (d), and it will be noticed that this section extends the 
meaning of the word " land " to " all corporeal hereditaments "... 
"or interests in them" and the word "rent" to all "periodical 
sums of money charged upon or payable out of any land." 

The Act applies to copyholds, not only as between rival claimants, 
whether as lords or copyholders, but also as between a lord and his 
tenants (e). Dower is an " interest in land " within the meaning of 
the Act (/). See sect. 41 (g). 

Timber appears not to be within the Act. It has been held that 
the right of action of a reversioner in respect of timber wrongfully 
cut and sold by a tenant for life was for " money had and received," 
and was barred in six years (h). 

3 There is an ambiguity in the word t4 tithes," and it may now be 
considered as settled that the Act is not a bar as between tithe- 
owner and occupier ; but only as between rival claimants to an estate 



(a) L. R. 7 H. L. 493. 

(6) Hellish v. Brooks, 3 B. 22. 

(c) Hodges v. Croydon Canal Co., 
8 B. 86—89. 

(d) Knapp v. Williams, 4 Ves. 
430, n ; Howst v. Chapman, 4 Ves. 
452. 



(e) Walters v. Webb, L. R. 5 Ch. 
531; 2 Not. 2914. 

(/) Marshall v. Smith, 5 Gift*. 37, 
13 W. R. 198; 1 Not. 3367. 

(g) Infra, p. 90. 

{h) Higginbotham v. Hawkins, L. 
R. 7 Ch. 676j 3 Not. 159. 
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in (or the receipt of) tithes (t). One decision ( j) inconsistent with 3 & 4 Will, 
this view, was disapproved of (k), and subsequently reversed (I). k\ * 
A tithe rent charge is " rent" within the meaning of this section (m). 8 

4 There is a similar ambiguity in the word " rent " as used in the Tithe rent 
Act In this section it is used in two senses, (1) in the sense of a cnar 8®- 
rent charged upon land, i.e. a rent charge, or "rent of inheritance ;" f1fJ^J£» 
and, (2) in the sense of a rent reserved by a lease. Per Lord 
Denman, C. J. (ri). See also notes to ss. 2, 3, 9 and 42 (infra, 

pp. 3, 9, 14, 30, 92). 

How far heriots are included in the word " rent " has given rise Heriots. 
to much discussion. Semble that where a heriot or quit-rent becomes Quit rents, 
due at intervals of more than twenty years it is not rent within 
ss. 1, 2 and 3. Per Parke, B. (o). A distinction was drawn in Earl 
Chichester v. Hall (p) between heriots reserved by deed and heriots 
due by the custom of a manor. It was there said that in cases of 
the first description (heriot-service) time would not run from the 
last receipt ; but from the time when the right to take a heriot 
accrued and was not enforced ; and the same rule was held to apply 
to a quit-rent. At the same time it was doubted whether heriots of 
the second description (heriot custom) came within the statute at all ; 
and the* doubt has been confirmed by a very recent case (q) in which a 
strong opinion was expressed that no heriots of any description are 
within ss. 2, 3, 34 and 42 ; and it was held that the failure, by a lord 
of the manor, to seize a heriot due by the custom, was no bar to the 
right of a subsequent lord to a heriot which accrued due in respect 
of the same lands more than twenty years later. 

5 The Attorney-General, the rector, the churchwardens and the Person, 
overseers of a parish are not " persons " within this section (r), but 

the poor of a parish are (s). 

" The Statute of Limitations has relation only to actions between The 
subject and subject ; the Crown cannot be bound by it." Per Crown, 
Blackburn, J. (<). This proposition was at one time doubted (u). 



4 



(i) Lord Shannon v. Hodder, 2 I. 
L. R. 223 ; Lord Shannon v. Stough- 
ton, 3 I. L. It. 521 ; Dean, die, of Ely 
v. Cash, 15 M. & W. 617. 

(J) Dean, dtc, of Ely v. Bliss, 5 B. 
574. 

(k) Shiel v. Incorporated Society, 
10 I. Eq. B. 411. 

{I) 4 D. M. G. 459. 

(m) Shiel v. Incorporated Society, 
10 I. Eq. R. 411. 

(n) Angett v. Angell, 9 Q. B. 355. 

(o) Owen v. De Beauvoir, 16 M. & 



W. 566. 

(2>) 17 L. T. (Q. B.) 121. 

{q) Lord Zouche v. Dalbiac, L. R. 
10 Ex. 172; 3 Not. 1883. 

(r) Attorney-General v. Magdalen 
College, 18 B. 240, 247, 248. 

(*) Magdalen College v. Attorney- 
General, 6 H. L. C. 210. 

(t) Rustomjee v. The Queen, 1 Q. 
B. D. 491; 3 Not. 2718. 

(») Br. Lim. p. 248. See also 9 
Geo. 8, c. 16, and 24 &; 25 Vict, 
c, 62, 
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3 & 4 Will. Charities are within the statute (x), though this also has been 

V*- 27 ' doubted (y). 
§ 1. 

Charities. 



TIME OF LIMITATION. 



3 & 4 Will. 2 1 . And be it further enacted, that after the thirty-first 
o C 'o ' day of December one thousand eight hundred and thirty- 

--. three, 3 no person shall make an entry or distress or bring 

limitation &n action to recover anx Jand 4 or rent^ 5 but wi thin 
as regards twenty 2 years next after the time at which the right to 

land and _, „. v - — - - ** • ♦ - ~. -»~-- »~»-^. r ... ^ „ v ^ . —— ~~» . - ■ - ».. , .., „ j , rn . „ , . . ,. ^ a 

rent fixed make such entry or distress pr to bring such action shall 

yeanHtm B&to %?£.. i&Griipd, 6 to some person through whom he 

1st Janu- claims; or if such right shall not have accrued to any 

ary ' ''person through whom he claims, then within twenty 2 

years next after the time at which the right to make such 

entry or distress or to bring such action shall have first 

accrued, 6 to the person making or bringing the same. 7 

1 By sect. 9 of the Real Property Limitation Act, 1874 (z), the 
above section is repealed from and after the 1st January, 1879, on 
which day the last-mentioned Act will come into operation. Sect. 1 
of the Act of 1874 is as follows : 

"? >**" > ? 7 & 38 1- After the commencement of this Act 3 no person 

«* j ' shall make an entry or distress, or bring an action or suit, 2 

— — — to recover any land 4 or rent, 6 but within twelve 2 years 

and after J *- — ~~ «-~~-~ » ..■» r . l « 



that date next after the time at which the right to make such 
at twelve en ^ r y or distress, or to bring such action or suit, shall 
have first accrued 6 to some person through whom he 
claims ; or if such right shall not have accrued to any 
person through whom he claims, then withinjjj^filve 2 
years next after the time at which tT^rightutajnake such* 

~ B , W | M | M || || -"■ 

entry or distress, o r to bring such actipa .iHUSiaik shall 

(se> Attorney-General v. Magdalen (y) Incorporated Society v, Richards, 

College, 6 H. L. C. 189 ; Commit- 1 Dr. & War. 287. 

doners of Donations v. Wybrants, 2 (z) 37 & 38 Vict. c. 57. 
J. & La. T. 182. 



TIME OF LIMITATION. 9 

h ave fir st accrued to the person making or bringing the 3&4WU1. 

^ ' — ■ """""^ V'i!' 

8 It will be seen that the old and new enactments are similarly y^ c 57 
worded. The only difference is the substitution of "twelve" for 8 J # 

" twenty " years, and the addition of " or suit,* after " action." The 

latter alteration appears to have been rendered unnecessary by the 
Judicature Act, 1875 (a). R. S. C, Ord. I. r. 1, gives the name of 
" action " to proceedings which were formerly known as " suits. " 

The following decisions upon sect. 2 of the old Act will apply 
equally to the substituted section. 

3 This section is not restricted, but merely explained, as regards § 3 ex- 
doubtful cases, by sect. 3 ; and therefore a case may be written sect. 2, P lams "J 1 * 
although the time of accrual of right is not provided for by sect. 3 (6). restrict § 2. 

4 A suit by the heir of a copyholder to enforce admittance against Copyholds, 
the lord who had seized quvusque forty years before, was held to Seizure 
be an action to recover land within this section, although it was con- 2 vou8 9 ue * 
tended on behalf of the plaintiff that a seizure qmmsque did not 
destroy his right as an absolute forfeiture would have done (c). 

Semble that a tenant in tail in possession is barred by this section and Tenant in 
not by sect. 21 (d). tail - 

5 " I think it clear from repeated consideration of it, that i rent ' in Meaning 
the sense in which it is spoken of in the second section means rent ? f "rent** 
of inheritance, and that it does not mean rent reserved by a lease, sec tions. 
for example, or rent in the common and ordinary form of a render of 

rent for property." Per Lord St. Leonards (e). This section Landlord 
therefore has no application between landlord and tenant as such (/). * nd 
Their rights under the Act are governed by sect. 42, infra (g). This 
follows from the doctrine that the possession of a tenant is not 
adverse to, but identical with, his landlord's possession (7i). But see, 
on this point, notes to sects. 3, 7, 8, and 9 (*). A penal rent is not 
within this section (k). 

6 As to when the right first accrues in certain cases, see sect. 3 (J). 

(a) 38 & 39 Vict. c. 77. W. 214. 

(b) James v. Salter, 3 Bing. N. C. (/) Grant v. Mis, 9 M. & W. 
552-3. 113. 

(c\ Walter Y.Webbf'L.'EL. 5 Ch. 631; {g) Archbofd v. Scully, 9 H. L. 

2 Not. 2914. See also Rex v. C. 360. 

Agardsley, 5 Dow. 19. (h) Saunders v. Lord Annesley, 2 

(d) Earl 0/ Abergavenny v. Brace, Sch. and Lef. 95. 

L. K. 7 Ex. 153—4, 2 Not. 4596. {i) Pp. 13, 24—32, infra. 

(e) Dean, <kc. t of Ely v. Bliss, 4 D. (k) Daly v. Lord Blomfield, 5 I. 
M. G. 472. See also Re Turner, L. B. 65. 

11 I. Ch. R. 304 ; Angell v. Angell, (I) P. 10, infra, 

9 Q. B. 355; Paget v. Foley, 14 M. & 
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4, c. 27, 

17. 



Cases on 
termina- 
tion of 
tenancy 
at wHL 



Relation 



the quarter, or some other aliquot part of the year." Per Parks, 
B. (t). 

Payment of rent quarterly or half-yearly raises a presumption of a 
tenancy from year to year (u). Such a presumption may, however, 
be rebutted by evidence of a contrary intention (v}» 

As to the effect of taking possession under an agreement for pur* 
chase or lease (x), and as to the various circumstances which have been 
held to constitute a tenancy at will (y), it is sufficient to refer the 
reader to the cases. An encroachment by a lessee, with the lessor's 
assent, of adjoining land belonging to the lessor, does not create a 
tenancy at will under this section. In such a case time does 
not run until the end of the lease (e), and the same rule applies to 
copyholds (a). A feoffment, followed by livery of seisin, was held to 
terminate a tenancy at will, even though the tenant was ignorant of 
it (6). 

A notice that unless the tenant at will pays what is due to the 
owner, the latter will take immediate steps to recover the property, 
terminates the tenancy (c). An existing tenancy at will may be 
terminated and a new one constituted by agreement (d) : 

" Anything which amounts to a demand of possession, although 
not expressed in precise and formal language^ i* sufficient to indicate 
the determination of the landlord's will" Par Tindal, C. J. (e). 

Sembk that an agreement for sale would terminate the tenancy (/). 
See also as to what circumstances will operate as a determination, the 
cases cited below {g). The tenancy may be determined at any time (h). 

* A mortgagor in possession is tenant to the mortgagee (t) ; but 



{t) Hall v. Wood, 14 M. & W. 
687. 8ee also Richardson <k Lang- 
ridge, 4 Taunt. 128. 

(u) Brayikwayte v. Hitchcock, 18 
M. & W. 494—497 ; Cox v. Bent, 5 
Bing. 185. 

(?) Bastaw v. Cox, 11 Q» B. 122 ; 
Diode v. Dames, 7 Ex. 89 ; Lord v. 
Crago, 6 C. B. 90—98. 

(x) KirUand r. Pounsett, 2 Taunt. 
145 ; Began v. Johnson, 2 Taunt. 
148 ; Right d. Lewi* v. Beard, 
13 East 216 ; Newby v. Jackson, 1 
B. & C. 448 ; Forrest d: Chaniberiaine, 
5M. &W. 14. 

(y) Groves v. droves, 10 Q. B. 
486 ; Souster v. Pinhorn, 8 Ex. 768 ; 
Ley v. Peter, 3 H. & N. 101; 
Simpkin v. Ashurst, 1 Cr. M. & R. 
261 ; Hodgson v. Hooper, 11 Jur. 
N." S. 911—916. 

(z) Whitmore v. Humphries, L. R. 



7 C. P. 1 ; 2 Not 4294. 

(a) Attorney-General v. TomUne, 
5 Oh. D.; 4 Not 1340. 

(5) Ball y. CuUmore^ 2 Cr. M. & 
R.120. 

(c) Price v. Price, 9 Bing. 356. 

(d) Locke v. Matthew*, 13 C. B. N. 
S. 753. 

(e) Price v. Price, 9 Bing. 356. 
(/) Daniels v. Davis, 16 Ves. 252. 
{g) Hogan v.Hand, 14 M. P. C. C, 

9 W. R. 673 ; Souster v. Pinhorn, 

8 Ex. 763 ; Dames v. Thomas, 6 Ex. 
845; MeUing v. Leak, 16 C. B. 652 
—669; Clayton v. Blakey, 2 Sm. L. 
C. 10th ecL, 102—112, and oases 
there cited. 

(h) Peacock v. Peacock, 16 Ves. 57. 

(*) Partridge v. Beere, 5 B. & AL 
604; Higgmboiham v. Walton, 4 
M. & W. 415. 
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he is not a tenant at will (k), although he may become such by 8 & 4 Will 
express stipulation (l). He is more in the position of a receiver, *» £ Ct ^ 7 » 
though he is not strictly that. His possession is that of the mort- * ** 
gagee (m). He may therefore be described as a tenant at sufferance (n). between 

Even where a tenancy was expressly created, and a rent reserved mortgagor 
by the mortgage deed, with a proviso that the mortgagee's* right of ^^tmwee 
eviction after default should not be affected, it was held that the is not 
mortgagor could be summarily ejected after default (o). tenancy at 

A mortgagor in possession may now sue in his own name, if the 
mortgagee has given no notice of his intention to take possession or 
enter into receipt of the rents and profits (p). 

Of course, a tenant of a mortgagor, whose tenancy commences after Tenant of 
the mortgage, is in no better position than his landlord. A tenant mortgagor, 
from year to year is, therefore, as respects the mortgagee, merely a 
tenant at sufferance, and may be ejected without notice (q). 



WHEN TIME BUN&—TENANCY FROM YEAR TO 

YEAR. 

S t Add be it further enacted, 1 that when any person 3* 4 wm. 
shall be in possession 2 Of ih receipt of the profit* of any | g/ 

land, or in receipt of any rent,* as tenant from year to 

year 6 or other period, without any lease in writing, 4 the &©m year 
right of the person entitled subject thereto, or of the ^T*** 
person through whom he claims, to make an entry or right 
distress or to bring an action to recover sueh land or rent accrQefl « 
shall be deemed to have first accrued at the determination 
of the first of such years or other periods, or at the last 
time when any rent 3 payable in respect of such tenancy 
shall have been received 6 (which shall last happen). 

1 This section is retrospective to this extent : thatit applies to a Retrospec- 
tenancy from year to year, which existed before and at the time of the ti7a 

(k) Thorp v, Pacey, 3* L. J. (C. £.) <$) Jud. Act, 1873 (86 & 37 Vict. 

849 ; 1 Not. 5577. c 66), s. 25 (5). 

(I) Dixie v. Davies, 7 Ex. 39. (q) Thunder v. Belcher, 3 East. 

(*») Birch v. Wright, 1 T. R. 378. 449—451; Lorn v. Telford, 1 Ap. 

(n) Moby v. Maitey, 8 B. <fc C. 767. Cob. 414—426. See also Ketch v. 

(o) Garrod v. OUey, 12 Ad. & EL Hall, 1 Sm. L. C, 7th ed, 679—597; 

481. See also SneU v. Tom,, 4 Q. B. and Mom v. GdHmore> 1 Sm. L. ft, 

615. 7th ed., 629-^643. 
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8 & 4 Will, passing of the Act ; and in respect of which rent has since been 
ft o P*"* ( r )* * n ^ e case deciding this, Evans v. Page (decided under 
sect. 7), was referred to and distinguished. 



-F —i 

18. 



Landlord * This section applies as between landlord and tenant as well as 

•*"* between owner and a third person (*). 

tenant. 

M . 8 In the first part of this section the word rent means rent charge, 

of ''rent." 0T reni of inheritance ; in the latter part rent reserved (t). 

" Lease in 4 The case of a lease in writing is provided for by sect. 9 (w). 

writing." Where the only evidence of tenancy was a memorandum in a 
parish book to the effect that the churchwardens and overseers agreed 
to let a cottage to the defendant at 1*. 6d. per week, and that the 
defendant agreed to quit at a month's notice, it was held that 
such memorandum (which was signed by the defendant and two of 
the overseers, but not by either of the churchwardens) was not a 
" lease in writing " within the meaning of this section, and that the 
lessors were barred by twenty-five years' possession without payment 
of rent (x). 

Distinc- * A tenancy from year to year differs materially from a tenancy at 

tion be- ^^u gg regards the period from which time runs in favour of the 

tween 8 7 

and § 8 as tenant. In the case of a tenancy at will, it has been already stated 

regards that time runs from the end of the first year of the tenancy, or from 
accrual of the actual determination (whichever fJh&H first happen). In the case 
ng of a tenancy from year to year, time runs from the end of the first 

year, or from the last payment of rent (whichever shall last happen). 
Cases The legal effect of payment of rent, after the expiration of a 

under this renewable lease is (or was before the Judicature Acts) to create a 
tenancy from year to year. But, in equity, the tenant has a right to 
the renewal of the lease, which right would now be recognized in any 
branch of the High Court. In such a case, if all the parties con- 
tinue to act according to the terms of the original expired lease, the 
Court will consider the tenancy to be one under a renewed lease, and 
not a tenancy from year to year, and consequently this section would 
not apply (y). 

6 Where X. had declared, within twenty years of action brought, 

that he was paying rent to the owner, and it was proved that the 

person in possession had declared himself to be tenant to X., it was 

held that the owner was not barred (z). 

Last pay- A tenant from year to year paid rent up to May 1846. The 

(r) Jukes v. Sumner, 14 M. & W. («) Infra, p. 29. 

39—41. (x) Lansdell v. Qower, 17 Q. B. 

(s) Baines v. Lumley, 16 W. R. 689 ; 16 Jur. 100. 

674 ;2 Not. 1504; Lansdell v. Gower, (y) Archbold v. Scully, 9 H. L. 

17 Q. B. 589 ; 16 Jur. 100. C. 860—374. 

(t) AngeU v. AngeU, 9 Q. B. 356. (z) Spencer v. Beckett, 4 Q. B. 601. 
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landlord died in December 1846, and his representative brought 3 k 4 Will 
ejectment in October 1866. Held that he was barred, as the case was U g ' 

within this section, and more than twenty years had elapsed since *___ 

the last payment. To make the right accrue under sect. 3, at the ment of 
time of the lessor's death, the plaintiff must have proved payment of Tent ' 
rent in November 1846 (a). 

It has already been observed that payment of rent for any aliquot 
proportion of a year raises a presumption of a tenancy from year to 
year. And in Pope v. Garland (6), Alderson, B., said, " A tenant at 
will at a yearly rent is a tenant from year to year." 

Where the tenancy is disputed there ought to be strict proof that 
any payments by the alleged tenant were in respect of rent (c). 

As to how a tenancy from year to year may be created, and when Creation 

it will be presumed, see cases cited under sect. 7 (d). ? f tenancy 

..,«.-.., « i from year 

As to the effect ot raising the rent of a tenant from year to year ^ year# 

as constituting a new tenancy on the old terms, see Monek v. 

Geibie (e). 

A tenancy from year to year may be determined in various ways, as Termina- 

to which the reader is referred to the cases mentioned below (/), and ^ on °' 

fcenancv 
where lands and buildings were held (as is often the case in agricultu- £ eoin yetl!r 

ral tenancies) from different dates, to Williams v. Smith (g). to year. 

As to the effect of a disclaimer by a lessee of his lessor's title in 

determining a lease, see Calvert v* Frowd (h). 



WHEN TIME EUNS— LEASE IN WRITING. 

9, And be it further enacted, * that when any person s & 4 Will. 

shall be in possession or in receipt of the profits of 4, £ c, q 7 ' 

I 9. 



any land, or in receipt of any rent, by virtue, of a lease in 
writing, by which a rent amounting to the yearly sum of ^f 8 . 6 in 

* * writing. 



(a) Baines v. Lumley, 16 W. R, 
674 ; 2-Not. 1504. 

(b) 4 Y. & C. 399. 

(c) Attorney-General v. Stephens, 

6 D. M. G. 111—146. 

(d) P. 26, ante. See also Baines v. 
Zww&y,16W.R.674; Martin v Watts, 

7 T. R. 86; Clayton v.Blakey, 8 T.R. 
3 ; Collins v. WeUer, 7 T. R. 478 ; 
Daniel v. Grade, 6 Q. B. 145 ; 
Bishop v. Howard, 2 B. & C. 100— 
103 ; Fenny v. Child, 2 M. & S. 
255 ; Sogers v. PuUen, 2 Bing. N. 



C. 749—754; Tress v. Savage, 4 El. 
& Bl. 36—43. 

(c) 5 Q. B. 841. 

(/) Gray v. Stanion, 1 M. & W. 
695 ; Clarke v. Smaridge, 7 Q. B. 
957 ; Chadbom v. Green, 6 Ad. & 
El. 658 — 661 ; Robinson v. JDobel?,, 1 
Q. B. 806—808 ; Lyster v. Goldwin, 
2 Q. B. 143—146 ; BesseU v. Lands- 
berg, 7 Q. B. 638. 

(g) 5A.& E. 350. 

(h) 1 Moo. & P. 486. 
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3 ft 4 win. twenty shillings or upwards shall be reserved, and the 
a 9 ' rent reserved by such lease shall have been received by 

.zTT- some person wrongfully claiming * to be entitled 8 to such 

accrues at land or rent in reversion immediately expectant on the 
wrongful determination of such lease, and no payment in respect of 
receipt of the rent reserved by such lease shall afterwards have been 
adverse made to the person rightfully entitled thereto, the right 
claimant. f the person entitled to such land or rent, subject to such 
lease, or of the person through whom he claims, to make 
an entry or distress or to bring an action after the deter- 
mination of such lease shall be deemed to have first accrued 
at the time at which the rent reserved by such lease was 
first so received by the person wrongfully claiming as 
aforesaid; and no such right shall be deemed to have 
first accrued upon the determination of such lease to the 
person rightfully entitled. 

Retrospeo- 1 This section is retrospective, so as to include cases in which 

tive. wrongful receipt of rent has commenced before and been continued 

since the passing of the Act. This was laid down in a case (t) in 

which Evans v. Page (ante, p. 24) was distinguished, and Jukes v. 

Sumner (ante, p. 28) followed. But the plaintiff was held, under the 

circumstances, to be protected by sect. 15 (infra, p. 39). 

" Rent " " We now come to the 9th sect., on which this case turns. The 

in this word ' rent ' is there used seven times. The first time it means rent 

two mean? c ^ ar 9 e * *h e awwnd and third, rent reserved; the fourth, rent charge; 

ingp. the fifth, rent reserved; the sixth, rent chwge; the seventh, rent 

reserved." Per Lord Denman, C. J. (&). 

This Defendants who set up the statute must allege and prove wrongful 

Bec *" >n ^ payment of rent under this section, if the property has been subject 

specially to a lease which expired within twenty years before action brought. 

pleaded to Otherwise, sect. 3 will apply, and time will not commence to run 

exclude until the expiration of the lease, although the defendants may have 

been in actual possession without payment of rent for more than 

twenty years (I). See cases cited under sect. 3 (ante p. 13). 

And unless the facts pleaded show the receipt of rent to have been, 

(t) AngeU v. AngeU, 9 Q. B. 328— 321—355. 
358—9. {1) Chadmek v. Broadwood, 3 B. 

(*) AngeU v. AngeU, 9 Q. B. 808—316. 
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in fact, adverse, it was necessary for a person pleading the statute, 3 k 4 Will, 
and relying on this section under the old practice, to allege specifi- a°*Q * 
cally that the receipt was " wrongful " or "adverse " (m). * 

8 Payment of rent Tinder this section must be to a third person Pleading 
wrongfully claiming A lessee cannot, by mere non-payment, place ~Jj 
himself daring the term in the position of such third person, even Mere non _ 
though he may claim the fee. In such a case time will not run payment is 
against the lessor till the expiration of the term (n). See also cases not wrong- 
cited under sect. 3 (p. 13, ante). f ^^ p 

u Received .... wrongfvtty requires receipt, not merely by yp^ ^ 
a stranger, but by a person under a claim of title, and that a wrong* wrongful 
ful one. The mere feet that rent was received and kept by a person receipt of 
other than the right owner no doubt raises a presumption that it was 
received under a wrongful claim of title ; and that Is only a pre- 
sumption, and may be negatived by the circumstances. . . . There 
may be a wrongful claim to a rent reserved on a lease of land which 
would not be a wrongful claim of title to the land." Per Walbh, 
M. E. (IreUmd) (o). 

Keceipt by a person under a supposed title, consistent with that of Receipt 
of the rightful owner in reversion, is not wrongful rceeipt (p), but it JJJJ^SP" 
is otherwise when a person claims an inconsistent title by mistake (q). consistent 

Therefore, where a widow who was entitled to a jointure out of with 
lands to which her children were entitled, subject to such jointure, °™ er 8 w 
received the entire rent (which exceeded her jointure) during her « wrong- 
life, it was held that the statute did not run against her children ful." 
from the first receipt, but from her death (r). 

But where a mother, by mistake, claimed the fee-simple in 
land to which her son was entitled as tenant in tail, time was 
held to run from the first receipt of rent by her («). The same Receipt of 
case is an authority for the proposition that the receipt of an age "L 1 lf 
agent is that of his principal. The rents were, in fact, received principal 
by the son for eighteen years, and paid over by him to his mother, though 
under the impression that she was entitled to the fee-simple. He ^limfrt 
then died, and the mother continued to receive the rents personally owner, 
for three years. It was held that, though the son himself was actu- 
ally entitled, he had acted as the agent of his mother, and his heir 
was barred (t). 

{m) Sloane v. Flood, 5. LO.LB. ($) Williams v. Pott, L. R. 12 

75. Eq. 149 ; 2 Not. 4171. 

(w) Archbold v. Scully, 10 H. L. C. (r) Shaw v. Keighron, I.R3 Eq. 

360—380—1. 574. 

(o) Shaw v. Keighron, I. R. 3 (*) Williams v. Pott, L. R. 12 Eq. 

Eq. 574. 149. 

(p) Ibid. (t) Ibid. 
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8 & 4 Will. It is a question whether payment of rent by a sub-lessee to the 
i°Cfc owner in fee is a wrongful payment within this section so as to bar 
« *** the intermediate lessee (t*). 
Payment If a landlord induces his tenant to pay rent to another person (x) 9 
by sub- or if a tenant does any act contrary to his landlord's title, such as 
owner in ■^knitting the title of another (y), or setting up a hostile title in 
fee. himself, or giving possession to another person in order to enable him 

Disclaimer to set up a hostile title (z), the term is thereupon forfeited and the 
by lessee of gfotute begins to run against the landlord ; such an act being a dis- 
title may claimer of the landlord's title. But it must be shown that the land- 
determine lord knew of such wrongful act (a), 
lease. a mere verbal refusal to pay rent on demand, on the ground that 

/*"** ,. the tenant claims the fee, will not forfeit a definite term under a 
is sucn ois- , 

claimer. lease, though it might a tenancy from year to year (&). This decisiou 
reconciles the doctrine of disclaimer with the principles laid down in 
Arehbold v. SclUly (c), Davey v. Oxenham (d), and similar cases. 

On the question of what amounts to a disclaimer there are several 
decisions which it is unnecessary farther to discuss (e). 



MERE ENTRY NOT POSSESSION. 

10* * And be it further enacted, That no person shall 
4 o. 27 ^e deemed to have been in possession of any land within 
§ 10. the meaning of this Act merely by reason of having made 
Mere an entry 2 thereon. 

entry not 

to be i Thi 8 section and sect. 11 should be read together (/). 

possession. 2 F ormerlv a mere entry, if with a view of claiming the land, would 

What gi ye the true owner a right to bring ejectment within a given time 

interrupts after such entry. But now, in order to interrupt an adverse posses- 
adverse 



possession. 



(u) Brew v. Lord Norbury, 8 Jo. 427 — 436. 
& La, T. 267 ; Hayes v. WoocUey, (e) 10 H. L. C. 380—1. 

3 Ir. Ch. R. 142—150. (d) 7 M. & W. 560. 

(a;) Downs v Cooper, 2 Q. B. 256. («) Gray v. Stanion, 1 M. & W. 

(y) Hovenden v. Lord Annesley, 2 695 ; Williams v. Cooper, 1 Man. & 

Sch. & Lef. 624—5. Gr. 135 ; Williams v. Pasgwtli, 

(2) EUerbroch v. Flynn, 1 Cr. M. Peake, N. P. C. 196 ; Meredith v. 

& R. 137. Gilpin, 6 Price, 146—153 ; Fenner 

(a) Meredith v. Gilpin, 6 Price, v. Diploch, 9 Moo. 38. 
146—153. (/) Baker v. Coombes, 9 C. B. 718. 

(6) Graves v. Wills, 10 A. & E. 
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sion, so that the statute will cease to run, such an entry is not suf- 3 & 4 Will, 
ficient ; there must be an actual taking possession by the true owner. ^ c <ii^' 
Even an entry accompanied by acts of ownership, such as the removal * **** 
of a stone from a wall, or the pulling down of a fence, is not a sufficient 
resumption of possession (g). 

This section probably applies to all cases of adverse possession ; but Entry de- 
from the cases cited under sect. 7 (A), it may be gathered that an * ermin e8 
entry which would be insufficient in the case of adverse possession, w iu # 
may nevertheless be a sufficient resumption of possession to determine 
a tenancy at will. 

As to whether a person in possession is a tenant at will or a tenant 
at sufferance, see the cases cited under sect. 7 (h). 



CONTINUAL CLAIM. 

11. And be it further enacted, that no continual ors&4Wiil. 
other claim upon or near any land shall preserve any 4 g C -J* 7, 
right of making an entry or distress, or of bringing an — 

action. Continual 

claim not 

Continual claim was a formal entry, or (in case of resistance) claim right, 
to enter, with a declaration that such entry was for the purpose of 
taking possession. A mere demand by a mortgagor for an account 
was not equivalent to an entry (t). 



JOINT TENANTS, &c. 

12. x And be it further enacted, 2 that when any one 3 & 4 Will, 
or more of several persons entitled to any land or rent as g i o 

coparceners, joint tenants, or tenants in common, shall ; — 

have been in possession or receipt of the entirety, 3 or of^St ^ 
more than his or their undivided share or shares of such owners, 

roav b© 

land or of the profits thereof, or of such rent, for his or adverse to 

g) Baker v. Coombes, 9 C. B. ington v. Llewellyn, 27 L. J. N. S. 

718. Ex. 297. 

(A) Ante, p. 26. See also Randall (») ITodle v. Healcy, 1 V. & B. 

v. Stevens, 2 EL A BL 641 ; Bran- 536—540, 



— ( 
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s ft 4 Wil]. their own benefit, or for the benefit of any person or 
i\<n' persons other than the person or persons entitled to the 

other share or shares of the same land or rent, such 

under this possession or receipt shall not be deemed to have been 
Act, the possession or receipt of or by such last-mentioned 
person or persons, or any of them. 4 

Old law. i The old law on this subject is thus laid down in Burton's Real 
Possession p ro p erty (£). «lt has been mentioned that the fine of a joint 
adverse, tenant or tenant in common (and consequently that of a copar- 
cener) though purporting to comprise the whole land, will not of 
itself affect the estate of the conusor's companion, nor will his 
simply taking all the profits of the land without accounting to his 
companion, constitute such an adverse possession as by lapse of time 
will make the claims of the latter unavailable. If nothing further 
has been done to his prejudice he must be considered as still in 
possession." 
Sect 12 is a This section is retrospective and makes the possession of all co- 
retrospec- pa rce ners, tenants in common, and joint tenants separate, not merely 
from the passing of the Act, but from the time when their joint 
estate commenced (I). From this it would appear that if a joint 
tenant had been in possession of the whole of the land subject to the 
joint tenancy for twenty years before the passing of the Act> the other 
joint tenants might have been absolutely barred before the Act came 
Possession i n to operation, if they were not protected by sect. 15. But it was held 

adverse 8 tliat sucn a P osseS8ion was not " adverse * previously to the passing 
from pass- of the Act, although it became so immediately afterwards (m), and 
ing of Act that sect. 15 therefore gave the excluded joint tenants the right to 
on y * bring an action within five years, after which time they would be 

absolutely barred (»). 

Possession s This section applies to cases in which a joint tenant has been in 

of any ^ 7 P ossess i° n °* the entirety of any portion of the land in which he is 

portion. entitled to an undivided share. Possession of the entirety of the 

whole of such lands is unnecessary ; and it is immaterial whether the 

portion of the entirety of which he is in possession is of greater or 

less value than his undivided share of the whole (o), 

4 Actual enjoyment for twenty years, contrary to a plaintiff's right, 

(h) 5th ed., pp. 161—2. L. R. 95 ; Long. & Town, 111—119. 

<Q HoU v. Horrocks, 1 Car. & Kir. (n) OvUey v. Taylerson, 11 Ad. & 

566 ; CuUey v. Taylerson, 11 A. & EL 1008. 

E. 1008. (o) Murphy v. Murphy, 15 I. C. 

(m) VSuUivan v M'Swiney, 2 Ir. L. R. 205, 1 Not. 4206V 
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is a clear bar under the statute (p). Therefore where four of five 3 & 4 Will. 
equitable tenants in common in fee had been in actual possession of x ^ ~' ' 
the entirety for more than twenty years to the exclusion of their co- «* 
tenant, he was held to be barred (q). 

Two persons were in possession, for more than twenty years, of the 
entirety of property, to two undivided third parts of which they were 
entitled. On the death of one of them, the survivor was held to 
be entitled for his own benefit to the one-third to which they had 
acquired title under the Act (r) 

Questions bearing upon this section also arose in other cases, to 
which references are given below ($). 



YOUNGER BROTHERS POSSESSION. 

18, And be it further enacted, that when a younger 3 & 4 wm. 
brother or other relation of the person entitled as heir to 4 a c j£ 7f 
the possession or receipt of the profits of any land,, or to 8 
the receipt of any rent, shall enter into the possession or Possession 
receipt thereof, such possession or receipt shall not be brother or 
deemed to be the possession or receipt of or by the person t^mTy* 
entitled as heir. * be adverse 

to heir. 

1 Formerly the possession of a younger brother or other relation Old law. 
of an heir was, in many cases, not considered adverse, and time would 
not run against the heir during such possession. But the passing of 
this Act rendered such possession adverse for the future, although 
sect. 15 would give a saving of five years, as in the case of joint 
owners (a). Even before this Act there were cases in which the 
unexplained possession of a relation was considered adverse to the 
heir (6). 

(p) Sect. 34, »V«a, p. 77 ; Incorpo* (*) M' Mohan v. Bnrchdl, 2 PhiL 

rated Society v. Richards, I Dr. & C C. 127 ; Henderson v. Eason, 

War. 289. 7 C. B. 303—306 ; Ley v. Petir, 3 

(g) Burroughs v. M'Creight, 1 H. & N. 101. 

Jo. & La. T. 290—303. See also (a) Jones v. Jones, 16 M. & \V. 

WUUtoHS v. Williams, L. R. 2 Ch. 699-712. 

2*4— 301 ; 1 Not. 6935. {b) Draper y. Lawley, 13 Q. B. 

(r) Ward v. Ward, L. E. 6 Ch. 954. See also Thomas v. Thomas, 

789 ; 2 Not. 3698. cited p. 41 infra. 

D 2 
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right of 
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ACKNOWLEDGMENT OF TITLE. 

14. Provided always, and be it further enacted, that 
when any acknowledgment x of the title of the person en- 
titled to any land or rent 2 shall have been given to him 
or his agent in writing, signed by the person in posses- 
sion 3 or in receipt of the profits of such land, or in receipt 
of such rent, then such possession or receipt of or by the 
person by whom such acknowledgment 4 shall have been 
given shall be deemed, according to the meaning of this 
Act, to have been the possession or receipt of or by the 
person to whom or to whose agent such acknowledgment 
shall have been given at the time of giving the same, and 
the right of such last-mentioned person, or any person 
claiming through him, to make an entry or distress, or 
bring an action to recover such land or rent, shall be 
deemed to have first accrued at and not before the time 
at which such acknowledgment, or the last of such 
acknowledgments if more than one, was given. 



Acknow- 
ledgment 
question 
for court 
if question 
of con- 
struction ; 
but for 
jury if of 
intention. 

Acknow- 
ledgment 
by agent 
not suffi- 
cient. 



1 " The moment after a man signs an acknowledgment, the time 
begins to run against the person to whom the acknowledgment is 
made." Per Lord St. Leonards (c). 

2 The question whether what has been done amounts to an acknow- 
ledgment under this section is, in some cases, a question for the court, 
and in others for the jury, to decide. If it turns on the mere con- 
struction of a written document, it is for the court : if it is a question 
of the intention of the parties, it is for the jury ; and it is immaterial 
whether such intention is to be gathered from a series of letters or 
from a written document explained by parol evidence (<Q. 

3 It will be observed that this section requires an acknowledgment 
to be signed by the person in possession, and accordingly, although it 
may be given to the agent of the person entitled, an acknowledgment 
signed by the agent of the person in possession is of no avail (e). It 



(c) Burroughs v. M'Oreight, 1 Jo. 
& La. T. 304. See also Scott v. 
Nixon, 3 Dru. & War. 404. 

(cQ MorrcU v. Frith, 3 M. & W. 
402—404-5 ; Curson v. Edwards, 6 



M. & W. 295—302 ; Incorporated 
Society of Dublin v. Richards, 1 Dru. 
& War. 258—290. 

(e) Ley v. Peter, 6 W. R. 437— 
438; 3H. & N. 110—111. 
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should, however, be observed, that in the case in question the docu- 3 & 4 Will, 
ment relied upon as an acknowledgment did not purport to be signed *A ^ ?'» 
as agent for, or with the authority of, the alleged principal. On the ° * 
other hand, where an acknowledgment was signed by an agent by the 
direction and in the 'presence of the person in possession, it was held 
that there was sufficient evidence of acknowledgment to go before a 
jury, such a signature being presumably equivalent to signature under 
a power of attorney (/). 

The cases on acknowledgments under sects. 28, 40, and 42 (g) may Aclpiow- 
be profitably compared with those cited under this section. It will ledpiwnts 
be observed that, in all cases, an acknowledgment to the agent of the &&u 28 
owner is sufficient ; but under the present section and sect 28 it must 40, 42. 
be given by the person in possession and not by his agent, while, 
under sects. 40 and 42, it may be given by as well as to an agent. 

4 Where negotiations for a tenancy were pending between a person What 
who claimed to be entitled to land and another who was in adverse amounts 
possession, the following letter from the latter to the steward of the knowledg- 
former was held not to amount to an acknowledgment : — ment 

" Dear Sir, — Although, if matters were contested, I am of opinion Letter 
that I should establish a legal right to the premises, yet, under all daiming 
circumstances, I have at length made up my mind to accede to the ^^ e 
proposal you made of paying a moderate rent on an agreement for a 
a term of twenty-one years.' , The negotiations subsequently fell 
through (h). 

Where the person in possession knew that the title of the claimants Corre- 
was doubtful, and himself claimed an incumbrance on the property 8 P°^dence 
as against the claimants in case their title might be good, and these doubt on 
facts appeared from a long correspondence, which resulted in an title, 
agreement (which was never executed) to refer the claims of the 
parties to arbitration, such correspondence was held to amount to an 
acknowledgment within this section (i). 

Letters from an occupier to a claimant of land, containing the fol- Series of 
lowing expressions, were held to amount to an acknowledgment : " I |^ te .™ . 
wish an arrangement to be made on reasonable terms, and due con- tenancy, 
sideration and compensation to be made. ,, — " I was involved in law 
from 1805 to 1816 concerning Four Lords' Land, which has given 
me great trouble and expense ; and with respect to the expenses, it 
is reasonable that the lords of the fee should make me some recom- 
pense accordingly." — " It appears reasonable that Mr. F. should vin- 

(/) Corporation of Dublin v. 295—299. 
Judge, 11 I. L. R. 8 ; Earl Spencer (i) Incorporated Society of Dublin 

v. Beckett, 4 Q. B. 601. v. Richards, 1 Dru. & War. 258— 

{g) Pp. 71, 89, and 98, infra, 290. 

(h) Curzon v. Edmonds, 6 M. & W. 
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3 & 4 Will, dicate his right to the land rather than that the expenses should fall 

8 °i A n V (m *^ e tenante ^ an ^ * ^8 compassion, mercy, and pity, and recom- 

" * pense in a satisfactory manner." The court considered the letter 

speaking of litigation from 1805 to 1816 alone, an admission that rent 

Parol was due, as it was written in answer to a demand for rent In the 

evidence same case> ^ e question arose whether a parol statement by a deceased 

ment of rent collector that he had received rent from the defendant was 

rent. evidence of the landlord's title against the defendant, but it was 

unnecessary to decide it. (&). 

Deed A mortgage deed, dated in 1827 but actually executed in 1834, 

operates under which no interest was paid until ejectment was brought in 

cution, 1854, was held to be a sufficient acknowledgment of the mortgagor's 

title at the time of execution. For this purpose the deed must be 

considered as speaking from the time of actual execution, and not 

from the time of its date (I). 

Letter Where a defendant and his predecessors in title had been in posses- 

from agent gjon f the entirety of land to which they and the plaintiff were 

entitled as tenants in common, a letter from the defendant's land 

agent to the plaintiff's agent containing the following words was held 

not to be an acknowledgment within this section, although written less 

than twenty years before the action : " Mr. J. T. H. Peter is now in 

possession of his two-thirds of the meadow referred to by you, who 

will no doubt accept a lease (three lives) for Ley's one-third at a fair 

rack rent. You must be aware that Mr. Peter, junior, is not bound 

to pay rent for Ley's one-third during the time his father held the 

meadow, but no doubt he will do so in case you agree for a lease." 

Even had the letter, in itself, amounted to an acknowledgment, 

Bbamwell, Watson, and Channell, BB. were of opinion that it 

would not have been admissible in evidence against the defendant, 

while Martin, B. entertained no doubt that it would (m). 

Answer in An answer in a Chancery suit, admitting the plaintiff's title, was 

Chancery. ^ e ^ a sufficient acknowledgment to bind a person claiming under 

the person who filed the answer (n). 
Inscription It appears that an inscription upon a stone, built into a boundary 
on wall W all, stating the name of the builder and that the wall is his pro- 
perty, may amount to a perpetual acknowledgment (o). 

(k) Fur8don v. Cloggy 10 M. & W. (m) Ley v. Peter, 3 H. & "N*. 101. 

672. (») Ooode v. Job, 1 El. & EL 6. 

(I) Jayne v. Hughes, 10 Ex. 430 (o) PhUlipson v. Qibbon, L. R. 6 

—433. Oh. 428—434; 2 Not. 3687. 
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SAVING TILL 1838 IN CERTAIN CASES. 

15.. Provided also, and be it further enacted, that when 8 & 4 Will* 
no such acknowledgment as aforesaid shall have been 4 g°|| 7, 

given before the passing of this Act, and the possession or L- 

receipt of the profits of the land, or the receipt of the g*^ 11 ^ 
rent, s hall not at the tim e of the passi ng of this Ac t h frve in caaes 
b een adverse to the right or title of tlie person claiming ^ s fon P not 
t o be entitled t fter^TflTSliffii 'Such' person, oFTKe^person adverse to 




make an entry o r dist ress, or bring an action to recover 
such land or interest/ at any time within nve years next 
after the passing; of this Act. 2 



1 Semble that the word a interest " in this section, though on the 
Parliament roll, is a clerical error, and should hare heen "rent." 
Per Lord Denman, C. J. (p). 

3 This section mitigates the hardship which might otherwise have Effect of 
been caused by the retrospective effect of certain sections of the Act this see- 
in barring the title of a claimant whose right of entry had been taon ' 
deemed to accrue more than twenty years before the passing of the 
Act. In order to avail himself of the protection of this section, how- 
ever, a claimant was obliged to prove («) that no acknowledgment 
had been made within twenty years before, (ff) that possession was 
not adverse to him immediately before the passing of the Act. This 
section applied, although the Act might itself render possession 
adverse for the future (q). 

This section is now of so little practical importance that it is 
unnecessary to consider the difference between adverse possession 
previously and subsequently to the passing of the Act Some 
remarks upon that point will, however, be found in the notes to 
sect. 3 (r). 

(p) AngeU v. Angell, 9" Q. B. 360. remarks of Patteson, J. in Jones v. 

iq) Holmes v. Newlands, 11 A. & William*, 5 A. & E. 291. 

E. 44—51 ; CulUy v. Taylerson, 11 {r) Ante, pp. 11 and 12. 
A. & E. 1008—1018. See also 
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SAYING FOR DISABILITIES. 

• . » • * * 

3 & 4 Will l(J # i Provided always, and be it further enacted, that 
§16.' ^ at *^e time at which the right of any person to make 

— ; — an entry or distress, or bring an action to recover any land 

caseof n or rent, shall have first accrued as aforesaid, such person 
< ;? rt ?*?.*. shall have been under any of the disabilities hereinafter 

disabilities. m ,,, . * • «• 

Ten years mentioned (that is to say), infancy, coverture, ldiotcy, 
f l urthe ^ lunacy, unsoundness of mind, or absence beyond seas, 2 
1st Jan., then such person, or the person claiming through him, 
1879, may, notwithstanding the period of twenty years herein- 
before limited shall have expired, make an entry or dis- 
tress, or bring an action to recover such land or rent, at 
any time within ten years next after j the time at which 
the person to whom such right shall first have accrued as 
aforesaid shall have ceased to be under any such disabi- 
lity, or shall have died (which shall have first happened). 

1 This is one of the sections repealed as from 1st Jan., 1879, by the 
Act of 1874 (37 & 38 Vict. c. 57). 

s It will be seen, however, that it is substantially re-enacted as 
sect. 3 of the last-mentioned Act, with the necessary substitution of 
the new periods of limitation, viz. twelve and six years for the old 
periods of twenty and ten years, and the omission of " absence beyond 
seas " as a disability. By sect. 4 of the Act of 1874, the saving which 
formerly existed in case of such absence is expressly taken away. 
This provision places actions for the recovery of real and persdnal 
estate upon the same footing in this respect. 

37 & 38 3. i if at the time at which the right of any person to 
j g a ' make an entry or distress, or to bring an action or suit 

to recover any land or rent, shall have first accrued as 

wards only aforesaid, such person shall have been under any of the 
six years, disabilities 2 hereinafter mentioned (that is to say), in- 
fancy, 3 coverture, idiotcy, lunacy, 4 or unsoundness of mind, 
then such person, or the person claiming through him, 
nj2Zi^^^ twejv^.year^j^six 

years (as the case may be), hereinbefore limited, shall 
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have expired, ma ke an entry or t d istress , or bring an action 3 & 4 Will. 
or jTuit toT ecover such land or rent at a ny time wit hin k jg * 
six years next alter the time atwtiicti ttie person to whom ?7 & 38 



r "l_ ' II I II ■ I f" I 1 ■» ' ' — MMf ftyiiMfc i. ^i ifcftawiwwap Vict. C. 57, 

su ch right shall lirst have accru ed ^shair haye cease a to 88 3 4 

be under any such disability, or ArijTSave^e(i' l ^wkich — 

eveT^JTKosTTwJTevei^ shall have fosTnappened). 



4. The time within which any such entry may be J? 7 ** 8 ! 7 
made, or any such action or suit may be brought as afore- § 4, 

said, shall not in any case after the commencement of — 

this Act be extended or enlarged by reason of the absence beyond 
beyond seas during all or any part of that time of the ® eas *jj* to 
person having the right to make such entry, or to bring ability in 
such action or suit, or of any person through whom he future ' 
claims. 

1 The following decisions under sect 16 of the Act of 1833 will be 
equally applicable, mutatis mutandis, to sect. 3 of the Act of 1874. 

2 In a case under sect. 22 («), it was held that where time had com - Heirs in 
menc ed to run against a tenant in tail, it continued to run against tail. 

is heiress in tail after his death, although she was under disability, 
and that she did not come within the provision of sect. 16 (*). 

8 As regards infants, the provisions of these sections only come into Infancy, 
operation when the possession of some other person, during the dis- 
ability, has been adverse. In other cases time does not begin to run, 
under sect. 2 until the infant attain* twenty-one, and he therefore 
has the full time of twenty [or twelve ] years, instead of the ten [or six] 
years limited by these sections, from his majority, within which to 
bring an action. As to what is adverse possession, see sect. 3 of 3 & 4 
Wm. 4, c. 27, ante, pp. 11 and 12. Where a father entered and 
received the rents and profits of land to which his infant son was 
entitled, it was held that he so entered as the guardian of the infant, 
and that his possession was therefore not adverse. This decision was 
grounded on the principle before-mentioned, that possession which can 
be referred to a lawful title is never considered adverse (w). In the 
same case a distinction was drawn by Lord Hatherley between 
possession by a guardian and possession by a stranger. Either may 
be treated by an infant as his bailiff for the purpose of enforcing an 
account of the rents and profits (x) ; but the possession of a mere 

(*) Infra, p. 48. (x) Blomfield v. Eyre, 8 B. 250— 

{t)Goodallv.SkerraU, 3 Drew. 216. 258; WyUie v. EUice, 6 H. 505; 

(u) Thomas v. Thomas, 2 K. & J. Morgan v. Morgan, 1 Atk. 489. 
79-84. 
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3 & 4 Will, stranger would be considered sufficiently adverse to bring the sections 
8 1A under discussion into operation instead of sect. 2 of 3 & 4 Wm. 4, 
37 -ft 88 c ' ^' aXL ^ B0 & ye tne ^fe 11 * on ^y ten [or six] years after attaining 
Vict. c. 57, bis majority within whicb to make a claim. The case above referred 
§§ 3, 4. to was observed upon and substantially followed by StuaRt, V.-C. (y) 
whose decision was affirmed on appeal (Turner L. J. dubitonte) (z)i 
in a case where the possession of the uncle of an infant (who was 
also her nearest male relative and the executor of her father's will) 
was held not adverse. It should, however, be remarked, that he had 
applied the rents and profits in keeping down the interest on a 
mortgage affecting the property. 
Lunacy. 4 ^ n an Irish case (a) it was held that a lease for lives with a cove- 

nant for perpetual renewal by a lunatie was void, and that the heir 
of the lessee had not acquired the fee- simple, although the lessee 
held under the lease, and a confirmation thereof by the committee of 
the lunatic, from 1787 to his death in 1836 (upon which the term 
ended), and his heir then received the rents and profits till 1842. 

5 As to the distinction between the time when a right of entry is 
" deemed to accrue n under sects. 2 and 3 of the Act of 1833, and the 
time when such right actually accrues in certain cases, and the hardship 
wrought by the failure of sect. 16 to give protection to a person who 
falls under disability after the right is "deemed" to accrue but 
before such right can be exercised, the remarks of Parke, B. (5) and 
Patteson, J. (c) are worthy of attentive perusal. It is remarkable 
that the Act of 1874 contains no provision calculated to remove this 
hardship. 
Successive Where successive disabilities in the same person occur without any 
disabilities, interval, such person has ten [or six] years from the termination of 
the last disability, within which to bring an action. In a recent case 
in the Court of Exchequer (d), where a female infant married, Mar- 
tin, B. said, " The party never at any time being free from disability, 
the disability, though due to different causes, must be looked upon as 
one continued thing. 1 ' This view appears to be confirmed by the 
reference to " one or more of such disabilities * in sect. 17 of 3 & 4 
Wm. 4, c. 27, and sect. 5 of 37 & 38 Vict. c. 57, and is, of course, 
subject to the provisions of those sections, in case the ten [or 
six] years above mentioned exceed forty [or thirty] years from the 
commencement of the first disability (e). 

(y) Petty v. Bascombe, 4 Giff. 390 W. 567. 

— 395. (e) Be Beawovr v. Owen, 5 Ex. 

(2) 16 W. B, 306 ; 34 L. J. (Ch.) 179—182. 

227. % (d) Barrows v. Ellison, Jj. B. 6 

(a) Fulton v. Creagh, 3 Jo. & La. Ex. 128. 

T. 829. See also cases cited under {e) See next page, and also 

sect. 24, infra, p. 52. Supple v. Raymond, Hayes, 6. 

(b) Owen v. Be Beauvoir, 16 M. & 
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DISABILITIES-EXTREME SAVING. 

17. Provided nevertheless, and be it further enacted, that 3 k 4 Will. 
no entry, distress, or action shall be made or brought by any *z c i I 7 ' 
person who, at the time at which his right to make an en- * 



try or distress, or to bring an action to recover any land Ex t™me 
or rent, shall have first accrued, shall be under any of the limitation 
disabilities hereinbefore mentioned, or by any person JjL^iitieg 
claiming through him, but within forty years next after not to ex- 
the time at which such right shall have first accrued, years in 7 
although the person under disability at such time may f ction A 
have remained under one or more of such disabilities before 1st 
during the whole of such forty years, or although the JaI^ 1879f 
term of ten years from the time at which he shall have 
ceased to be under any such disability, or have died, shall 
not have expired. 1 

1 This section is repealed from the 1st of January, 1879, by sect. 9 
of the Act of 1874, the following section of which will replace it 
from that date. 

5. No entry, distress, action, or suit * shall be made or 37 & 38 
brought by any person who at the time at which his right Vl «' £ 57, 

to make any entry or distress, or to bring an action or ! 

suit to recover any land or rent, shall have first accrued. and t ¥ rt y 

J . * years in 

shall be under any of the disabilities hereinbefore men- subsequent 
tioned, or by any person claiming through him, but actlons ' 
within thirty x 2 years next after the time at which such 
right shall have first accrued, although the person under 
disability at stich time may have remained under one or 
more of such disabilities during the whole of such thirty * 
years, or although the term of six x years from the time at 
which he shall have ceased to be under any such disability, 
or have died, shall not have expired. 3 

* The new section merely inserts the word " suit " after "action " Effect of 

as to which see notes to sect. 1 of the Act of 1874 (/), and suhsti- new sec * 

tion, 

(/)P.3,anfc. 
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3 & 4 Will tutes thirty years and six years respectively for the forty years and 

37 & 88 s ** ^P^ 78 *° have been thought by Lord St. Leonards, and other 

Vict c. 67, eminent authorities, that the effect of fixing forty years as the extreme 

§ 5. period to be allowed to persons under disability would have the 

effect of diminishing " the length of abstracts," and that a forty years' 

between ^ e wou l^ ^ accepted by conveyancers instead^of the sixty years' 

extreme title upon which they had previously insisted. That such has been 

period of ^ e practical effect of the provision, in many instances, can scarcely 

and length ^® doubted ; but in 1844, it was decided by Lord Lyndhurst, C, 

of title that the rule requiring a sixty years' title remained unaffected by 

required ^g statute, one ground of that rule being the duration of human 

life (g). The same view has been taken by several conveyancers of 

eminence ; and ^although a shorter period has often been accepted as 

a good holding title, the right of a purchaser on an open contract to 

a clear sixty years' title was maintained by the Court of Chancery 

until the end of 1874. It is, however, a significant comment upon 

the opinion of Lord Lyndhurst, that the Legislature has, almost 

simultaneously with the enactment reducing the extreme period of 

limitation to thirty years, limited a purchaser's right to the forty 

years, which Lord St. Leonards, nearly forty years ago, considered 

a sufficient title (h). 

8 Where a husband, seized in right of his wife, conveyed the estate 
without her concurrence, Shadwell, V.-C. held the case not to be 
within sect. 17, and that the effect of such a conveyance was only to 
pass the legal estate which the husband had during the coverture. 
A right of action would therefore accrue to the wife or her heir, under 
the portion of sect. 3 relating to future estates, upon the termination 
of the coverture, although a person might have been in possession 
under such conveyance more than forty years (i). 



SUCCESSIVE DISABILITIES. 

344WUL 18, Provided always, and be it further enacted, that 

4 «ia 7, w ^ en any person shall be under any of the disabilities 

hereinbefore mentioned at the time at which his right to 

(g) Cooper v. Emery, 1 Phil. 389. 3 Jo. & La. T. 329 (cited under 

(h) 37 & 38 Vict. c. 78, sect. 1 (p. sect. 16, ante), and compare Corby n 

109 infra). v. Bramston, 3 A. & E. 63 (cited 

{i) Jumpsen v. Pitchers, 13 Sim. under sect. 3, ante), and Roffey v. 

827—332. See also Fulton v. Creagh, ffardrow, 3 A. & E. 67. 
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make an entry or distress, or to bring an action to recover 3 & 4 Will. 
any land or rent, shall have first accrued, and shall depart i jg^ ' 

this life without having ceased to be under any such dis- -— 

ability, no time to make an entry or distress, or to bring disabilities. 
an action to recover such land or rent, beyond the said ^° ^her 

, * time to be 

period of twenty * years next after the right of such per- allowed for 
son to make an entry or distress, or to bring an action to ^brnties 
recover such land or rent, shall have first accrued, or the in different 
said period of ten * years next after the time at which P® 180118, 
such person shall have died, shall be allowed by reason of 
any disability of any other person. 2 

1 This section is to be read after the 1st of January, 1879, as if the 
term of six vears had been mentioned instead of the term of ten 
years, and as if the term of twelve years had been mentioned instead 
of the term of twenty years (k). 

2 Sect 16 deals with disabilities in the same person, whether suc- 
cessive or not : the present section provides that where successive 
disabilities occur in different persons, the last of such persons shall 
have no further time than that limited by sect. 16, on account of his 
disability immediately succeeding the prior one in his predecessor. 

It is retrospective so far as to include among " successive disabilities" How far 
the disability of a person whose right of action accrued, and who ° 
died, before the passing of the Act. This was laid down in a case tive. 
under sect. 16 (J), on appeal from the colony of New South "Wales, 
where the statute had been adopted. 

19. And be it further enacted, that no part of the 3 & 4 we 
United Kingdom of Great Britain and Ireland, nor the 4 *\q' 

islands of Man, Guernsey, Jersey, Alderney, or Sark, nor '— 

any island adjacent to any of them (being part of the O £ e <?^ ition d 
dominions of his Majesty), shall be deemed to be beyond seas." 
seas within the meaning: of this Act. 



■© 



This section will be practically unimportant in future, as absence 
beyond seas will cease to be a disability after the 1st of January, 
1879 (m). 

(h) 37 & 38 Vict. c. 57, sect. 9, C. C. 290. 
p. 119, infra. {m) 37 & 38 Vict. c. 57, sect. 4 

{I) Devine v.. Holloway, 14 M. P. (ante, p. 41). 
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3 & 4 Will. 8 " If a tenant in tail remains out of possession for twenty [or twelve] 

ft Ol y ears > k* 8 ne gl ect h* 18 tne i 88116 i n tail * ne same as if he had exe- 
» ^ * cuted a disentailing deed and conveyed away the estate." — Per 
Section 21 Alderson, B. A tenant in tail became entitled, and entered into 
has effect possession in 1799, from which date he received the rents and profits 
ofadisen- till 1807. He died in 1850, without having resumed possession. 
feoJL* Held that the heir in tail was barred (s). 

4 A feoffment by a tenant in tail, which would not bar the heir in 

tail independently of the statute, does not bar him under this section ; 

Possession his rights are preserved by sect. 38 (t). The following remarks upon 

under con- tnis point were made bv p ARKE) B. in 1852 : "The 21st section 

fee by applies to the case where the right of entry of a tenant in tail is barred 
tenant in by his neglect to make such entry in proper time, not to the case 
taU does where he has conveyed away his right to another and put it out of 
heir in tail his P° wer to enter. In the latter case, the right of entry is not barred 
by reason of the same not being made within the period limited, 
but by reason of his not being able to enter against his own con- 
veyance " (u). 

* Bramwell, B. in a recent case, observed upon this section as fol- 
lows : " Sect. 21 means that the owners of all such estates in remainder, 
as are of such a nature that an ordinary tenant could bar them, shall 
lose their title by lapse of twenty years, with no possession by tenant 
in tail " (x). The defendant was lessee of land subject to an inalienable 
statutory tenancy in tail. His lease expired in 1832, and he held over 
till 1872, when the heir in tail brought ejectment, and it was held that 
he was not barred by the statute. In the same case the point was 
raised whether the section of the Act of 1833 barring a tenant in tail 
is sect. 2 or sect. 21 ; and the opinion of the court was that sects. 1 
and 2 would bar a tenant in tail in possession, and that sect. 21 
applied to estates in remainder or reversion only (y). 



TENANTS IN TAIL. 
3&4WUL 22. And be it further enacted, 1 that when a tenant 

4 c. 27 

ft 22.' * n to^ °^ axl y ^md or ren ^> entitled to recover the same, 
—7 shall have died before the expiration of the period herein- 
time has before limited, which shall be applicable in such case, for 

begun to 
run against 

a tenant in (*) Austin v. Llewellyn, 9 Ex. 276. p. 51). 

tail, it (t) Infra, p. 82. (x) Earl of Abergavenny v. Brace, 

(u) Rimmington v. Cannon, 12 C. L. K. 7 Ex. 173 ; 2 Not. 4596. 

B. 34. See notes to sect. 23 (infra, (y) L. K, 7 Ex. 114—171. 
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making an entry or distress, or bringing an action to re- 3 * 4 Will. 
cover such land or rent, no person 2 claiming any estate, £ oo ' 

interest, or right which such tenant in tail might lawfully 

have barred shall make an entry or distress, or bring an deemed to 
action to recover such land or rent, but within the period haye run 
during which, if such tenant in tail had so long continued against re- 
to live, he might have made such entry or distress, or ^e^wnom 
brought such action. he might 

have 
barred. 

1 •' The intention and operation of these sections (21 and 22) were Effect f 

to put remaindermen, whose estates might be barred by the tenant in §§21 and 
tail, in the same position as if they claimed under tenants in tail ; 22 M to 

porn T*/*Q 1T1 

that is, the act of the tenant in tail in allowing any portion of the remainder 
twenty years to run without making an entry or bringing an action, 
to the extent of the period allowed to elapse, binds the remainder- 
man." Per Kindebsley, V.-C. (z). 

2 When time has commenced to run against a tenant in tail, it con- 
tinues to run against the heir in tail, although he may be under dis- 
ability (a). 

23. 1 And be it further enacted, 2 that when a tenant 3 & 4 Will. 
in tail of any land or rent shall have made an assur- » o„ 7, 

ance thereof, which shall not operate to bar an estate '— 

or estates to take effect after or in defeasance of his estate ^S^nco 
tail, and any person shall by virtue of such assurance, at hy tenant 
the time of the execution thereof, or at any time after- ^ n ich does 
wards, be in possession or receipt of the profits of such not b . ar , 

, , , . n i if remainders 

land, or in the receipt of such rent, and the same person time runs 
or any other person whatsoever (other than some person rfm^nder- 
entitled to such possession or receipt in respect of an men from 
estate which shall have taken effect after or in defeasance tenant?n 
of the estate tail s shall continue or be in such possession J* 11 ""g^t 

• i have 

or receipt for the period of twenty years next after the barred 
commencement of the time at which such assurance, if it them - 
had then been executed by such tenant in tail, or the 
person who would have been entitled to his estate tail if 

{z) GoodaU v. Skerratt, 3 Drew, (a) OoodaU v. Skerratt, 3 Drew, 

216—220. 216. 

E 
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3&4WUL 
4, c. 27, 

§24. 

Formerly 
equity fol- 
lowed the 
law ; 

but is now 
bound to 
do so. 



Equitable 
doctrines 
qualify 
this rule. 



Effect of 
appoint- 
ment of a 
receiver. 



Effect of 
lunacy. 



Effect of 
filing a biU. 



1 Before this enactment courts of Equity, in obedience to the maxim 
" Equity follows the Law," had exercised their discretion respecting 
equitable estates, with a due regard to the rules affecting legal estates 
under the then existing statutes of limitation. But now, according 
to Lord Abinger, C.B., " The statute was also intended to put an 
end altogether to the discretion of courts of Equity in those cases 
where they bad before acted by analogy, to the time limited at law. 
That was an analogy founded both on law and good sense ; but it no 
longer remains in the discretion of the court, but is incorporated in 
the statute " (g). 

2 " All trusts are now barred by sect. 24, unless saved by sect. 
25 %y (h). An equitable estate is only barred by the statute to the 
same extent that a corresponding legal estate would be barred (i). 

But before the Judicature Acts came into operation, the ordinary 
doctrines of courts of Equity modified the operation of this section in 
certain cases. 

On the one hand, a plaintiff might be barred by laches, indepen- 
dently of the statute (k) ; and on the other hand, there were cases in 
which Equity would grant relief, although the plaintiff's legal title 
was, strictly speaking, barred. One of such cases was where a plaintiff 
had been prevented from asserting his legal title by pending pro- 
ceedings in equity (J). The appointment, by the court, of a receiver, 
did not prevent the operation of the statute against a stranger and 
in favour of a party (m) ; but it prevented time from running in 
favour of a stranger to the suit (n). 

Where the person to be sued is a lunatic, time will not run under 
the statute as a general rule (o). 

The carrying over of a fund in lunacy proceedings, to an account 
showing who are the persons entitled, will suspend the operation of 
the statute (p) ; but proceedings in lunacy will, in some cases, not 
be sufficient to prevent time from running (q). 

The commencement of an action at law stops time from running 
under the statute ; and, similarly, it has been held that the filing of 



(g) BerHngton v. Evans, 1 Y. & 
C. 439—40 ; Commissioners, Ac, v. 
WybranU, 2 J. & La. T. 195 ; Knox 
v. Gye, L. B. 5 H. L. 656. 

(h) Commissioners, <kc.v. WybranU, 
2 J. & La. T. 196. 

(i) Archbold v. Scully, 9 H. L. C. 
360. 

(k) Harcourt v. White, 28 B. 303. 

(I) Fyson v. Pole, 3 Y. & C. 273 ; 
Grant v. Grnnt. 3 Bus. 598—607 ; 
Stedman v. Hart, K. 607. 

(m) Harrison v. Duignan, 2 Dr. & 



War. 295 ; Groome v. Blake, 8 I. C. 
L. R. 428 ; Re Butler's Estate, 13 I. 
Ch. R. 453. 

(») Wrvxon v. Viee, 3 Dr. & War. 
123 ; Chinnery v. Evans, 11 H. L. C. 
115; INot. 2848— 9. 

(o) Stedman v. Hart, K. 607. 

{p) He Walker, L. R 7 Ch. 120. 

(q) Wilkinson v. Wilkinson, 9 H. 
204 ; Rock v. Cooke, 1 De G. & S. 
675 ; Ex parte Hawes (Boldero v. 
Hatpin), 19 W. R 320. 
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- 7 -- —m j 

§24. 



a bill in respect of an equitable right had the same effect, subject to the * & 4 Will. 

settled equitable doctrine with regard to laches. " What the Judges R ' ^ A 7 ' 

in England and in this country have said as to the effect of a bill with 

reference to the statute was that, although it was true that the mere 

filing of a bill would operate of itself to save the bar of the statute, 

yet that the court would know how to deal with any improper delay 

after the filing of the bill ; that is, that although the bill might save 

the bar of the statute, yet that the court might not give the benefit of 

it to the plaintiff if there was anything in his conduct to disentitle 

him to its assistance " (r). In a recent case a creditor, before his debt 

was barred, issued a writ in the Common Pleas which would save his 

right of action for six months. Before the six months expired, he 

took out an administration summons in the Court of Chancery, and 

Malins, V.-C. held that the writ in the Common Pleas only saved the 

plaintiff's right of action in that court ; and that as the full time had 

run against him during the six months, he could not now commence 

proceedings in Chancery (s). The administration summons was 

taken out about four months before the Judicature Acts came into 

operation. 

A judgment creditor, who took no step to enforce his judgment for 
twenty years, was held to be barred, and was not allowed to prove in 
a suit instituted within the twenty years by a specialty creditor, the 
existence of which he subsequently discovered (t). 

The institution of a suit to administer the trusts of a will does not 
keep alive the rights of the heir, so far as he claims adversely to the 
will (u). 

In a case under the former statute, which has since been much dis- 
cussed (x) 9 it was held that the commencement of an administration 
suit by a single creditor saved the bar of the statute in favour of all 
other creditors, so as to enable them to come in under the decree. The 
Vice-Chancellor, in giving judgment, said : "Every creditor has, to a 
certain extent, an inchoate interest in a suit instituted by one on 
behalf of himself and the rest ; and it would be attended with mis- 
chievous consequences to the estates of deceased debtors, if the court 
were to lay down a rule by which every creditor would be bound 
either to file his bill or bring his action" (y). It should, however, 
be observed, that two grounds upon which the judgment now under, 
discussion was based were, (a) that the statute did not bar the debt, 

(r) Forster v. Thompson, 4 Dru. & 154 : Tatam v. Williams, 3 Hare 347. 

War. 303 — 318. See also Pampton (u) Simmons v. RudaU, 1 Sim. N. 

v. BirchaU, 5 B. 67—74 ; 11 B. 38. S. 115—133-4. 

(«) Manby v. Manby, 3 Ch. D. 101. {x) Sterndale v. Harikinson, 1 Sim. 

(t) Berrington v. Evans, 1 Y. & C. 393. 

434. See Lancaster v. Bvors, 10 B. (y) Ibid, 398. 
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3 k 4 Will, but only the remedy ; and (/3) that the statute did not bar a suit in 

ft oJ 7, e< l u ^ t y' ■^ B regards creditors who have a charge on land (e.$r. judg- 

_____ ment creditors), both these grounds have ceased to exist ; for it will 

be remembered that sect. 24 of the Act 3 & 4 Will 4 expressly 

extends its operation to courts of equity ; while sect. 34 of the same 

Act enacts that the statute shall bar the right as well as the remedy. 

Accordingly, it is not surprising to find that grave doubts have been 
expressed whether this decision applies to cases within the present 
statutes ; and while, on the one hand, it has been held that judgment 
creditors, not already barred, may still come in and have priority 
over other creditors in a suit by a specialty creditor (s) ; on the other 
hand, it has been clearly laid down, that an action by another creditor 
cannot be taken advantage of by a judgment creditor, who was ignorant 
of its existence till his debt had become barred (a) ; but if the action 
had been commenced with his concurrence, and he had intended to 
come in under the decree, qucere whether he might not do so, although 
time might have run against him since the commencement of the 
action (6). Questions upon this point have arisen in several cases (c), 
especially in Ireland, and the decisions are not easily reconcileable. 

A mortgage (subject to a trust term) was executed in 1807. In 
1809 a bill was filed to administer the trust term, but the mortgagees 
were not made parties till 1841. It was held that they were barred, 
and that the existence of the suit did not take the case out of the 
statute (d). 

A claim in respect of equitable waste stands upon the same footing 
as regards the statute as a claim to the land itself (e). The case sup- 
porting this dictum was, however, commented xm by Stuabt, V.-C. in 
the following terms : " There can be no doubt that, in that case, the 
court went to a most extraordinary length — a length unprecedented 
in any previous case, and which will remain unfollowed in any subse- 
quent case, till a case equally extraordinary shall occur " (f). Legal 
waste is within the statutes of limitation ; and it has been held that 
time begins to run against a remainderman in respect of timber 
wrongfully cut by a tenant for life from the time when the timber is 



Equitable 
waste. 



Legal 
waste. 



(z) Berrington v. Evans, 3 Y. & C. 
384. 

(a) Berrington v. Evans, 1 Y. & C. 
434. 

(b) Ibid, p. 440. 

(c) O'KeUy v. Bodkin, 2 I. Eq. 
R. 361—369 ; 3 I. Eq. R. 390 
Hutchins v. 0' Sullivan, 11 1. Eq. R 
443 ; Foster v. McKenzie, 17 B. 414 
Watson v. Birch, 15 Sim. 523 
Brown v. Lynch, 4 I. Eq. R. 316 



Carroll v. Darcy, 10 I. Eq. R. 821; 
Bennett v. Barnard, 12 1. Eq. R. 229; 
Bermingham v. Burke, 2 Jo. & La. T. 
699—714. 

(d) Humble v. Humble, 24 B. 535 
—540. 

{c) Duke of Leeds v. Earl of Am- 
herst, 2 Phil. 117—125. 

(/) Morris v. Morris, 6 W. R. 
427—9. 
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cut, and not from the death of the tenant for life, because such cutting 8 & 4 Will. 

is a tortious act (g) ; and the remainderman is barred in six years, as g' o A 

if his claim were a simple demand (h). * 

Where a remainderman, who knew that a tenant for life had Lachesh&ra 

wrongfully cut timber, did not file a bill till nearly twenty years after jadepen- 

the death of the tenant for life, it was held that he was barred by the statute. 

delay, independently of the statute (i). Foreclo- 

It was held by Shadwell, V.-C, that a foreclosure suit was a pro- sure * uifc8 

or actions 
ceeding for the recovery of money, within sect. 40 (k) ; but his aro w jthin 

decision was over-ruled by Lord St. Leonards, when Lord Chan- sect 24. 
cellor of Ireland, who said : " It appears to me, therefore, that the 
right to file a bill of foreclosure, whether the plaintiff's mortgage be 
a legal or an equitable one, falls within the 24th section of the 
statute 3 & 4 Will. 4, and the 1 Vict. c. 28 ; and that the time is 
governed by the legal right of the party to bring an action ; or if he 
may not have the legal estate, by the right which he would have had 
if his estate had been a legal instead of an equitable one. If the 
twenty-fourth section does not extend to a legal mortgage, then it is 
a casus omissus out of the Act ; and as the general right of a mort- 
gagee to file a bill of foreclosure is not taken away, equity would 
once more adopt the legal rule by analogy " (I). 



EXPRESS TRUSTS. 

25. * Provided always, and be it further enacted, that 3 &4 Will, 
when any land or rent shall be vested in a trustee upon ^ c '^> 
any express trust 2 the right of the cestui que trust, 



In cases of 



or any person claiming through him, to bring a suit resa 
against the trustee, or any person claiming through him trust time 
to recover such land or rent, shall be deemed to have first m [ & ™* 
accrued, according to the meaning of this Act, at and not of a pur- 

chaser for 

before the time at which such land or rent shall have been valuable 
conveyed to a purchaser for a valuable consideration, and £ onaider *- 
shall then be deemed to have accrued only as against only from 
such purchaser and any person claiming through him. 8 J^ £jj? ° f 

veyance. 

(9) Seagrave v. Knight, L. R. 3 Eq. (i) ffarcourt v. White, 28 B. 303. 

398 ; L. R. 2 Ch. 628—632 ; Hig- (k) Dearman v. Wyche, 9 Sim. 

ginbotham v. Hawkins, L. R. 7 Ch. 570. 

676. W Wrixon v. Vize, 3 Dr. & War. 

{h) Birch-Wolfe v. Birch, L. R. 104—118. 
9 Eq. 683—692. 
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3 & 4 Will. By sect. 25, sub-sect. 2, of the Judicature Act, 1873, (m) it is 

• « c ena °ted that 
3 25. 

36 & 37 No claim of a cestui-que-trust against his trustee for 
8 25 (2) an y P ro P er *y held on an express trust, or in respect of 
any breach of trust, shall be held to be barred by any 

Express _, _ _ . . . 

trusts Statute of Limitations. 

under the 

Judicature 

A cts. Sect. 24 of the last-mentioned Act provides, in effect, that equitable 

rights shall be recognised in every branch of the High Court, and 
also by the Court of Appeal. 

1 The following remarks as to the effect of sect. 25 of 3 & 4 Wm. 4, 
c. 27, were made by Lord St. Leonards, when Lord Chancellor of 
Ireland : — " The 25th section of the late Statute of Limitation, pro- 
viding for express trusts, renders lapse of time unimportant in all cases 
Time runs within the section, that is, between the cestui-que-trust and his trustee, 
in favour un ^i the trust is disturbed, and that disturbance can only be effected 
chaser for by sllcn a denial of the trust as takes place, when the trustee sells 
value from to a third party for valuable consideration the property so held by 
a trustee, him in trust ,J (n). 

am>lies Semble that this section applies only to cases where express trusts 

only to are declared by some written instrument, and not to circumstances 
express which a Court of Equity would hold to constitute a person a con- 
structive trustee (o). 
Construe- Accordingly, it has been held that a mere covenant to settle a 
tive trusts gIlm f monev (j oe8 no t constitute the covenant or a trustee (p). But 
sect. 25. when a settlement recited the payment of 1000J. by A. to B., and 
contained a covenant by B. to invest it in the joint names of A. and 
B. upon certain trusts, when the money had in fact never been paid 
to B., it was held that a trust within this section was created (q). 
Acting as And where a trust is in existence, a person who is not legally a 

J"? 8 * 66 trustee may constitute himself an express trustee within this 

brings a .,-•,.. -i . 

person section by dealing with the trust property, and assuming to act as 

within trustee (r). But the case is different where a cestui-que-trust who 

sect. 25. kas only a limited interest, wrongfully does, for his own benefit, an 

act which ought to have been done by the trustees for the benefit of 

(m) 36 & 37 Vict. c. 66. (p) SpickemeU v. Hotham, K. 669 ; 

(n) Law v. Bagwell, 4 Dr. & War. Stone v. Stone, L. R. 5. Ch. 74. 
898. {q) Stone v. Stone, L. K, 5 Ch. 74. 

(o) Petre v. Petre, 1 Drew. 371 — (r) Life Association of Scotland v. 

393 ; Dickinson v. Teasdale, 1 De. Siddal, 3 De. G. F. & J. 58—72 ; 

G. J. & S. 52—59. Stwrgis v. Morse, 3 De. G. & J. 1. 
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all the ce$Hi$-que-tru&tent (s). Charitable trusts are within this S & 4 WilL 

section, and also within sect. 24 (t). tj ^V' 

The question what amounts to an express trust within the mean- * ' 

ing of this section has formed the subject of many decisions ; and Charities 

these have not always been consistent, especially with regard to "^ within 

cases that would fall within sect. 40 or sect. 42, unless saved by this !?? * .' 
, . What is 

sectl0n - an express 

In an Irish case, it has been held that even an express trust for trust 

payment of debts was not within sect. 25 (w), but this decision must wit ^ i ? B , 
now be considered as overruled ; and it may be laid down, as a 
general rule, that although a mere charge by will of real estate with 
payment of debts (if the personal estate should prove insufficient) (x) 
or legacies (y) is not within this section, a devise upon trust to pay 
debts (z) or legacies (a) or annuities (b) is saved by sect. 25 from the 
bar of sects. 40 and 42. So also is a trust term to secure the pay- 
ment of annuities (c), or to raise legacies or portions (d), although 
the trust may be to raise " any sum not exceeding " a specified 
amount (e) 

After Lord Plunkett had expressed a doubt whether a trust for 
payment of debts amounted to an express trust (/), it was decided 
that a devise to trustees coupled with a mere charge of debts brought 
the case within sect. 25 (g). Similarly, a devise to trustees upon 
trust to convey to A., subject to and charged with annuities in 
favour of charities was held to constitute A. a trustee within sect. 
25 (A). But a legal devise of an estate charged with the payment of 
debts (i) or annuities (&), without the intervention of trustees, was 
held not to make the devisee a trustee within sect. 25. 



(s) Dane's Estate, I. R. 5 Eq. 498. 

(t) St. Mary Magdalen v. Atty.- 
Genl., 6 H. L. C. 189-215 ; Atty.. 
Oenl. v. Flint, 4 H. 147 ; Commis- 
sioners of Donations v. Wybrants 2 
Jo. & La. T. 182. 

(u) Young v. Wilton, 10 I. Eq. R. 
10—19. 

(x) Dickinson v. Teasdale, 1 D. J. 
& S. 52 ; Jacquet v. Jacquet, 27 B. 
332. 

(y) Knox v. Kelly, 6 I. Eq. R. 
279 ; Proud v. Proud, 32 B. 234. 

(z) Jacquet v. Jacquet, 27 B. 332. 

(a) Watson v. Saul, 1 Giff. 188. 

(b) Knight v. Bowyer, 2 De. G. & 
J. 421 . 

(c) Salter v. Cavanagh, 2 D. & 
WaL 668 ; Lewis v. Duncombe, 29 B. 
175 ; Cox v. Dolman, 2 D. M. G. 



592 ; Snow v. Booth, 2 K. & J. 132 
(in which Hunter v. Nockolds, 1 M. 
& G. 640 was questioned). 

(d) Blair v. Nugent, 3 Jo. & La. 
T. 658—668 Lawton v. Ford, L. R. 
2 Eq. 97 ; Young v. Lord Water- 
park, 13 Sim. 204. 

(c) Gough v. Bult, 16 Sim. 45- 
323. 

(/) DiUon v. Cruise, 3 I. Eq. R. 
70, 81, 82. 

(g) Jffuntv.Bateman, 10 I. Eq. R. 
360. 

(h) Commissioners of Donations v. 
Wybrants, 2 Jo. La. T. 182. 

(i) Dundas v. Blake, 11 1. Eq. R. 
138. 

{k) Francis v. Grover, 5 H. 39, 50, 
51. 
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8&4WM. 
4, c. 27, 

§25. 

Trust for 
sale is 
express 
trust, 
and sect. 
25 extends 
to the pro- 
ceeds of 
sale. 

New 

enactment 

as to 

express 

trusts 

within 

§§ 40 & 42. 

37&38 
Vict, c 57, 

§10, 

Express 
trust not 
to take 
money or 
legacies 
charged on 
land out of 
§§ 40 & 42. 



A devise of land upon trust to sell and pay annu ities out of th e 
interest oi tne proceeds, ana until saie gut oi tne_ r^at^ is of cou rse 
sTT^). S o a dev ^e o,t »«"d npf)p ( tEB8t to sale cr eates 

ig h the 



an express trus t 

a n express trust within thiiTse ction, a nd will 

t rustees may have been in possess ion of po rtions of the land for fi fty 
years (m\ u nless the persons interested in the proceeds of sale have 
elected to take the property as real estate (w). 



night Bruce, V.-C. in 1851, doubted whether or not the pro- 
ceeds of real estate directed to be sold fell within this sect. 25 or 
sect. 40 (o) ; but it has since been decided that such proceeds, when 
there is an express trust, are within sect. 25 (p). 

The conflicting decisions as to what constitutes an express trust 
sufficient to take cases that would otherwise fall within sects. 40 and 
42 out of the operation of the statute, have, however, been brought 
under the notice of the Legislature, and the following enactment 
(which forms sect. 10 of the Act of 1874) is the result :-~ 

10. After the commencement of this Act no action, 
suit, or other proceeding shall be brought to recover any 
sum of money or legacy charged upon or payable out of 
any land or rent, at law or in equity, and secured by an 
express trust, or to recover any arrears of rent or of inte- 
rest in respect of any sum of money or legacy so charged 
or payable and so secured, or any damages in respect of 
such arrears, except wit biii th fi |, i me within which th e 
s ame would be recoverable if there were n ot any su ch 
trust. 

It will therefore be unimportant, after 1st January, 1879, as regards 
cases provided for by sect. 40 or sect. 42, whether there is an express 
trust or not. Such a trust will no longer save the claim of the cestui- 
que-trust, as against the land, from being barred ; but on the other 
hand he will, by sect. 25, sub-sect. 2, of the Judicature Act, 1873 (q), 
have a right of action against the trustee perso nally, which no lapse of 
time will bar. The same right will exist in respect of legacies secured 
by an express trust, but not charged on land. The wording of sect. 10 



(I) Ward v. Arch, 12 Sim. 472. 

(m) Muflow v. Bigg, L. R. 18 Eq 
246 ; 3 Not 1649. 

(n) Mutton v. Bigg, 1 Ch. D. 385. 

(o) Pawsey v. Barnes, 20 L. J. Ch. 
393. 



(p) Mutlow v. Bigg, L. R. 18 Eq. 
246 ; Gough v. Bult, 16 Sim. 323 ; 
Burrowes v. Gore, 6 H. L. C. 907. 

(q) 36 & 37 Vict. c. 66, ante, p. 
56. 
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of the Act of 1874 should be carefully compared with that of sect. 40 3 & 4 Will, 
of 3 & 4 Will. 4. c. 27 (r). ^ <LV> 

2 An agent holding a power of attorney is an express trustee for ^ jy g 
his principal (*), Vict. c. 57, 

A vendor's lien for unpaid purchase- money is not an express trust § 10t 

within this section, but is within sect. 40 (t). ~ r~ 

... Power of 

A mortgage by way of trust for s ale is not a trust within this j ec- attorney. 

tion (w). It falls within sect. 28, and the fact that there is an exp ress Vendor's 

tr ust of the salemoneys is immater ial (x). But the rule does not lien. 

apply to a case where a person to whom land is conveyed upon trust Mortgage 

to sell and pay off a mortgage to X. and retain a debt due to himself, ^J ay ° 

takes a transfer of the mortgage and remains in possession for more 

than the statutory period. In such a case time will not run (y). 

In a recent case Hall, V.-C. held that a mortgagee of a life estate, Mortgagee 
who had entered into possession under an order of the court, was in ^3er 
a fiduciary position with regard to the remaind ermen ; Jmt this order of 
decision was reversed on appeal, and the case he ld to be with in court. 
sect. 42 (s). 

It was laid down recently (a), in the House of Lords, by Lord Partners 
Westbury (Lord Hatherley, C. dissentiente), that no fiduciary trustees 
relation exists between a partner and the executors of his deceased inter se. 
partner. 

Upon the dissolution of a friendly society, a resolution in effect 
declaring that its property should be held in trust for creditors, was 
held to create an express trust (b). 

Trustees of a fund established by Civil servants of the East India Trustees 
Company for granting pensions and annuities to members and their of benefit 
widows and children, were held to be trustees, not merely for the trusteesfor 
association generally, but for the members individually, so as to pre- members, 
vent the claim of a member from being barred by the statute (c). 

The possession of a cestui-que-trust under his trustee is not adverse Possession 

to the trustee within sect. 3, nor is he a tenant at will to the trustee of ce * tui \ 

mat-trust 

within sect. 7 (d). His possession is equivalent to that of the j 8 posses- 
trustee (e). sion of 

trustee. 

(r) Infra, p. 83. (z) Hickman v. Upsall, 2 Ch. D. 

(s) Burdick v. Garrick, L. R. 5 617 ; 4 Oh. D. 144. 

Ch. 238. (a) Knox v. Oye, L. R. 5 H. L. 

(t) Toft v. Stephenson, 7 H. 1. 656. 

(u) YarcUey v. Holland, L. R. 20. (b) Pare v. Clegg, 29 B. 689. 

Eq. 428 ; Law v. Bagwell, 4 Dr. & (c) Edwards v. Warden, 1 App. 

War. 98. Ca. 281, reversing L. R. 9 Eq. 495. 

(x) Locking v. Parker, L. R. 8 Ch. (d) Garrard v. Tuck, 8 C. B. 232. 

30. (e) Drummond t. Sant, L. R. 6 

(y) Latter v. Dashwood, 6 Sim. Q. B. 763 ; Lister v. Pickford, 13 

462. W. R. 827. 
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3 & 4 Will, during 1863 and 1864 ; and upon discovering such workings in 1870, 

8 Qft *^ e P^ nt ^ s ^ e< * a kill f° r an account. Malins, V.-C. held that 
though they had made no inquiry, they had used reasonable dili- 
gence. He said : " Are you bound to make inquiry of your neighbour 
whether he has robbed you or not ? If you have a neighbour, and 
treat him as a respectable person who would not do so improper an 
act, I cannot conceive that there can be any necessity on the part ot 
the plaintiffs to make the inquiry, Have you violated these boundaries 
which we settled in 1862 1 Did you, in 1863, in defiance of all that, 
break the bounds, and carry away one hundred thousand tons of coal*, 
and break our boundary so as to expose us to inundations from your 
coUiery ? I cannot conceive that reasonable diligence required it" (r). 
In the same case, the Vice-Chancellor disapproved of the rule 
laid down by Lord Eomillt, M.R., that in the absence of proof to 
the contrary the Court would assume the whole of the working to 
have taken place within six years (and so to fall within sect. 42) , 
but that the defendant might escape liability by proving that the whole 
of the coal had, in fact, been got more than six years before bill 
filed («). Malins, V.-C-, remarked, "This is too broad in my 
opinion. If it was taken away more than six years ago and the 
plaintiff knew that, or had the means of knowing it, then it is very 
reasonable that the statute should be applied ; but, according to 
this, although in the case I have suggested, a man may have an 
estate which he believes to be untouched, his neighbour may have 
robbed him more than six years ago, but he does not find him out, 
according to this decision he may rob him successfully, because the 
/Statute of Limitations does not apply. That, in my opinion, lays 
down the rule far too broadly. If Lord Eomilly meant to say, Let 
him prove that it was done more than six years {ago 1) and the plaintiff 
knew it, then it is in accordance with all the other decisions, and 
with my view of the case " (t). 

And when a bill filed to established the plaintiffs title as heir at 
law to certain estates of which his elder brother B. and B.'s heir 
had been in possession for forty years, alleged that the fact of B.'s 
illegitimacy had been concealed from the plaintiff by their parents, 
and B., a demurer, was overruled on the ground that the plaintiff 
had used reasonable diligence (u). 

(r) Ecclesiastical Commissioners v. (t) 4 Ch. D. 864. 4 Not. 1262. 

N. E. Ry. Co. 4 Ch. D. 845—861-2; Compare Ashton v. Stock, 25 W. R. 

4 Not. 1262. See also Ashton v. 862 ; 4 Not. 1261 ; Williams v. 

Stock, 25 W. R. 862 ; 4 Not. 1261, Raggett, 46 L. J. Ch. 849 ; 4 Not. 

and Williams v. Raggett, 46 L. J. 1263. 

Ch. 849 ; 4 Not. 1263. (u) Vane v. Vane, L. R.8 Ch. 383. 

(*) Dean v. Thwaite, 21 B. 621. 
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8 In the same case it was doubted whether the defence of being a 3 & 4 Will. 
bond fide purchaser for value eould be raised by demurrer (x) ; and the t: %?!' 
meaning of the words from " bond fide purchaser " to the end of the «_ * • 
section was fully discussed by James, L. J., who came to the con- Meaning 
elusion " that it was meant that the purchaser should be really a of " bond 
purchaser, and not merely a donee taking a gift under the form of a'JJJaaelr" 
purchase." 

4 The Court was also of opinion that the concluding words of Fraud of 

the section were not intended to make actual personal fraud age 11 * 1 ™- 

r puted to 

necessary to deprive a purchaser of the benefit of the exception ; principal 
but that the section ought to be read as if it had concluded thus : 
— " who did not know, and had no reason to believe, either by him- 
self or by some agent whose knowledge or reason to believe is, by 
settled law taken to be his, that any such fraud had been com- 
mitted » (y). _ 

5 In cases of mistake time runs from the discovery of the mis- 
take (2). 

In cases of underground trespass into an adjoining owner's coal Under- 
mine, the measure of damages is the actual value at the pit's mouth fJespasa— 
of the coal wrongfully abstracted (a). And the trespasser has been measure of 
made to pay damages in respect of coal which his wrongful acts have damages, 
made unworkable (&)« 



ACQUIESCENCE. 
27. Provided always, and be it further enacted, that 3 & * Will. 

• . 4 c 27 

nothing in this Act contained shall be deemed to interfere g 07 ' 

with any rule or jurisdiction of Courts of Equity in — - 

refusing relief on the ground of acquiescence * or other- to affect 

wise to any person 2 whose right to bring a suit may not J^w 1 ^, 

be barred by virtue of this Act. acqui- 

escence. 

1 " If a party having a right stands by and sees another dealing Effect of 
with the property in a manner inconsistent with that right, and *. sec " 
makes no objection while the act is in progress, he cannot after- 
wards complain." Per Lord Cottbnham, 0. (c). Acquiescence 

(x) L. R. 8 Ch. 388. 1262 ; Ashton v. Stock, 25 W. R. 

(y) Ibid. 400. 862 ; 4 Not. 1261. 

(z) Brooksbank v. Smith, 2 Y. & (b) Williams v. Raggett, 46 L J. 

C. 58. Oh. 849 ; 4 Not. 1263. 

(a) Ecclesiastical Commissioners v. (c) Duke of Leeds v Earl of Am- 

N. E. R. Co., 4 Ch. D. 845 ; 4 Not. herst, 2 PhiL 123. 

F 
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3 & 4 Will. 
4, c 27, 

§27. 

Acquies- 
cence of 
infants. 

Acqui- 
escence 
and ladtes 
distin- 
guished. 



Acqui- 
escence 
imports 
full know- 
ledge. 



cannot be imputed to a minor (d) unless he is one of several plaintiffs; 
and then semble he may be bound by the acquiescence of a co- 
plaintiff who is mi juris. Per Turner, V.-C. (e) ; who also said, in 
the same case, " Parties cannot, I think, be said to acquiesce in the 
claims of others, unless they are fully cognizant of their rights to 
dispute them" (/). 

The distinction between acquiescence and laches was thus laid 
down by Lord Cranworth C. : — " So far as laches is a defence* 
I take it that where there is a Statute of Limitations, the objection 
of simple laches does not apply until the expiration of the time 
allowed by the statute. But acquiescence is a different thing ; it 

means more than laches But the fact of simply 

neglecting to enforce a claim for the period during which the law 
permits him to delay, without losing his right, I conceive cannot be 
an equitable bar (y). 

" Acquiescence, as I conceive, imparts knowledge . . . and in 
cases of this sort I think that acquiescence imparts full knowledge, 
for I take the rule to be quite settled that a cestui que trust cannot 
be bound by acquiescence unless he has been fully informed of his 
rights, and of all the material facts and circumstances of the case." 
Per Turner, L. J. (h). As to whether an equitable remainderman 
is bound by acquiescence and the onus of proof when acquiescence is 
set up by a trustee against his cestui que trust, see Ibid. pp. 73 and 77. 
A bill, in 1846, to set aside a sale of a reversionary interest at an 
alleged undervalue in 1822 was dismissed with costs on the ground 
of delay ; the tenant for life having been dead sixteen years and 
the purchaser more than twenty years (*). 

Where a widow, who was entitled to a legacy and annuity, lived 
twenty-eight years and might have enforced payment of them, a bill 
by her executrix to enforce such payment was dismissed with 
costs, no evidence of any payment or explanation of non-payment 
being given (k). 

A residuary legatee who knew of his testator's will was held to be 
barred by twenty-three years' acquiescence (I). 

Beneficiaries under a will, who had acquiesced for twelve years 



(d) Duke of Leeds v. Earl of Am- 
herst, 2 PhiL 123. 

(c) Marker v. Marker, 9 H. 11 — 
15. But compare March v. Russell, 
3 M. & C. 31. 

(/) Ibid., p. 16. 

(g) Archbold v. Scully, 9 H. L. 
C. 360—383. Compare Petre v. 
Petre, cited under sect. 26, ante, 
pp. 62, 63. 



(h) Life Association of Scotland 
v. Siddal, 3 D. F. & J. 58—74. 

(i) Sibbering v. Earl of Balcarras, 
3 De Or. & S. 737. Compare Spack- 
man v. Evans, L.K.3H. L. 171 — 
221 ; Petre v. Petre, ante, p. 63. 

{k) PatUson v. Hawktsworth, 10 B. 
375. 

(1) Portlock v. Gardner, 11 L. J. 
N. S. (Ch.) 313. 
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in an investment which they alleged to be a breach of trust, were 3 & 4 Will, 
held disentitled to relief. Their testator had been dead nearly fifty- *» c - 27, 
three years (m). § 27. 

2 Although time does not run as between trustee and cestui que Acqui- 
trust, the general rule of equity that encouragement should not be escence 
given to stale demands is equally applicable (n). appK be 

Where annuities were charged upon an estate which became un- tween 
profitable, and yielded no income for nearly thirty years, it was held trustee and 
that the annuitants were entitled to arrears of their annuities out of £^* que 
the first funds received, when the estate again became profitable ; 
and that they were not guilty of laches in not taking proceedings 
during the time in which no payments could have been made to 
them (o). 

It has not been thought necessary to state the effect of numerous 
old cases upon the question of acquiescence, which may, however, 
be referred to (p). • 



MORTGAGEES IN POSSESSION. 

28. 1 And be it farther enacted, 8 that when a mortgagee 3 & 4 Will, 
shall have obtained the possession or receipt of the profits © qq 

of any land, or the receipt of any rent comprised in his — 

mortgage, 6 the mortgagor or any person claiming through ^ f a y™ s 
him, 4 shall not bring a suit to redeem the mortgage but of a mort- 
within twenty 2 years 6 next after the time at which the possession 
mortgagee 8 obtained such possession or receipt, 7 unless in from the 
the meantime an acknowledgment 9 of the title of the takes pot- 
mortgagor or of his right of redemption shall have been ^^°^ or 
given to the mortgagor, or some person claiming his estate, acknow- 
or to the agent 10 of such mortgagor or person, in writing £ e ®^ 
signed by the mortgagee or the person claiming through J? 8 ^ of 
him ; and in such case no such suit shall be brought but gagor's 
within twenty 2 years next after the time at which such tltle * 



(m) Browne v. Cross, 14 B. 105. 295-299. 

(n) McDonnell v. White, 11 H. L. (p) Swanton v. Raven, 3 Atk. 104 ; 

C. 570 — 579 ; Thompson v. Eastwood, Newton v. Ayscough, 19 Ves. 534 ; 

2 Ap. Ca. 215. Compare Green's Selxey v. Rhodes, 1 Bli. N. R. 1 ; 

case, L.R 18Eq.428- 432. And see Hicks v. Cooke, 4 Dow. 17 ; Tucker 

now 36 & 37 Vict. c. 66, sect. 25 (2). v. Tucker, 13 Price 119 ; Gray v. 

(o) Pitt v. Lord Dacre, 3 Ch. D. Chaplin, 2 Russ. 126. 

F 2 
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3 & 4 Will acknowledgment, or the last of such acknowledgments, if 
§ 28.' more than one > was given ; and when there shall be more 
than one mortgagor, or more than one person claiming 
through the mortgagor or mortgagors, such acknowledg- 
ment, if given to any of such mortgagors or persons, or 
his or their agent, shall be as effectual as if the same had 
been given to all such mortgagors or persons ; but where 
there shall be more than one mortgagee, or more than one 
person claiming the estate or interest of the mortgagee or 
mortgagees, such acknowledgment, signed by one or more 
of such mortgagees or persons, shall be effectual only as 
against the party or parties signing as aforesaid, and the 
person or persons claiming any part of the mortgage 
money or land or rent by, from, or under him or them, 
Proviso for and any person or persons entitled to any estate or estates, 
k^owiedg- in* eres t or interests, to take effect after or in defeasance of 
ment by his or their estate or estates, interest or interests, and 
several shall not operate to give to the mortgagor or mortgagors 
mortga- a right to redeem the mortgage as against the person or 
possession, persons entitled to any other undivided or divided part 
of the money or land or rent ; and where such of the 
mortgagees or persons aforesaid as shall have given such 
acknowledgment shall be entitled to a divided part of the 
land or rent comprised in the mortgage, or some estate or 
interest therein, and not to any ascertained part of the 
mortgaged money, 11 the mortgagor or mortgagors shall be 
entitled to redeem the same divided part of the land or 
rent on payment with interest of the part of the mortgage 
money, which shall bear the same proportion to the whole 
of the mortgage money as the value of such divided part 
of the land or rent shall bear to the value of the whole 
of the land or rent comprised in the mortgage. 11 

1 This section is repealed from the 1st of January, 1879, by the 
Real Property Limitation Act, 1874, sect. 7 of which is as follows : — 

37 & 38 7. 3 When a mortgagee shall have obtained the posses- 
! § 7 ' sion or receipt of the 'profits of any land or the receipt of 
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any rent comprised in his mortgage, 4 the mortgagor, or any 8 * 4 Ep- 
person claiming through him, 6 shall not bring any action § 28,' 
or suit to redeem the mortgage but within twelve 2 years 6 ?7 & 38 

vict. c» o#, 



next after the time at which the mortgagee 8 obtained such 



, fc>"'o , 



17. 



possession or receipt, 7 unless in the meantime an acknow- 
ledgment 9 in writing of the title of the mortgagor, or of limitation 
his right to redemption, shall have been given to the J^ uced 
mortgagor or some person claiming his estate, or to the twenty to 
agent 10 of such mortgagor or person, signed by the mort- «^J t e 
gagee or the person claiming through him ; and in such 
case no such action or suit shall be brought but within 
twelve 2 years next after the time at which such acknow- 
ledgment, or the last of such acknowledgments, if more 
than one, was given ; and when there shall be more than 
one mortgagor, or more than one person claiming through 
the mortgagor or mortgagors, such acknowledgment, if 
given to any of such mortgagors or persons, or his or their 
agent, shall be as effectual as if the same had been given 
to all such mortgagors or persons ; but where there shall 
be more than one mortgagee, or more than one person 
claiming the estate or interest of the mortgagee or mort- 
gagees, such acknowledgment, signed by one or more of 
such mortgagees or persons, shall be effectual only as 
against the party or parties signing as aforesaid, and the 
person or persons claiming any part of the mortgage 
money, or land, or rent by, from, or under him or them, 
and any person or persons entitled to any estate or estates, 
interest or interests, to take effect after or in defeasance 
of his or their estate or estates, interest or interests, and 
shall not operate to give to the mortgagor or mortgagors a 
right to redeem the mortgage as against the person or 
persons entitled to any other undivided or divided part of 
the money, or land, or rent ; and where such of the mort- 
gagees or persons aforesaid as shall have given such 
acknowledgment shall be entitled to a divided part of the 
land or rent comprised in the mortgage, or some estate 
or interest therein, and not to any ascertained part of the 
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8 * 4 Will, mortgage money, 11 the mortgagor or mortgagors shall be 
i 28. entitled to redeem the same divided part of the land or 

37 & 38 rent on payment, with interest, of the part of the mort- 
Vict.c.67, *^ J * , „ , ' v ^ . ., 

§ 7, S 8L S e money which shall bear the same proportion to the 

whole of the mortgage money as the value of such divided 

part of the land or rent shall bear to the value of the 

whole of the land or rent comprised in the mortgage. 12 

Effect of a Sect. 7 of the Act of 1874 merely substitutes " twelve years" 
new enact- f or « twenty years," and corrects one or two verbal inaccuracies in the 

older enactment ; so the cases decided upon the construction of 3 & 4 

Will. 4, c. 27, sect. 28, will still be useful 
Retrospec- 8 This section is retrospective. When a mortgagee had been in pos- 
tive. session seventeen years before the passing of the Act, it was held that 

the mortgagor had only three years afterwards within which to take 

proceedings (q). 

4 But where a mortgagee, who had received no interest or acknow- 
ledgment since 1812, and did not even know of his rights, was brought 
before the Court in 1837 as a defendant to a bill filed in 1833 by a 
subsequent incumbrancer, it was held that he was not barred by the 
statute (r). 

5 A mortgage by way of trust for sale is within this section, and 
not sect. 25 (s). 

Qucere, whether a sale, with a conditional right of re-purchase at the 

same price, is a mortgage within this section (t). 

Express 6 " I am disposed to think that the statute cannot apply, so as to 

agreement ma k e the mere possession by the mortgagee for twenty years without 

cludeThis acknowledgment a bar to redemption, where the original contract is in 

section. terms that the mortgagor may redeem at any time during a period 

extending beyond the twenty years ; but that does not dispose of the 

question whether the statute would not bar any such right as is 

claimed here to redeem on terms different from those expressed in the 

deed." Per Lobd Cranworth, C. (u). 

When time 7 ^ n *^ e al* 861106 °f n^Y 8Ucn special agreement, however, time runs 

begins to against a mortgagor from the moment a mortgagee takes possession 

nm * qud mortgagee ; and he will be barred in twenty [or twelve] years, 

(q) Batchdor v. Middleton, 6 H. 30 ; 3 Not. 297 ; Yardley v. Hoi- 

75. land, L. R. 20 Eq. 428 ; 3 Not 2150. 

(r) Murphy v. Stone, 1 Dr. & Wal. (t) Alderson v. White, 2 De G. & 

236. J. 97. 

(*) Law v. Bagvoett, 4 Dr. & War. (w) Alderson v. White, 2 De G. & 

98 ; Locking v. Parker, L. R 8 Ch. J. 97—109. 
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without any saying for disabilities, unless some admission oi his title 3 & 4 WilL 
is made by the mortgagee (x). j» oq 

8 But if he enters in some other character than that of mortgagee $L ^Jg 
(e.g. 9 as purchaser of the equity of redemption) the rule does not Vict, c 67, 
apply, but he holds under the title of his vendor (y). And if a mort- § 7. 
gagee in possession purchases the interest of the tenant for life in the ~ 
equity of redemption, time will not run against the remaindermen (z). 

And the same rule applies where a mortgagee becomes tenant for life 
or tenant in common of the equity of redemption otherwise than by 
purchase (a). 

Where a person entered into possession under an agreement to 
purchase a mortgaged estate, and actually paid off the mortgages, the 
mortgagor on filing a bill for redemption nearly fifty years afterwards 
was held to be barred (6). Where a bill for redemption, filed twenty- 
five years after the date of the mortgage, stated that the mortgagee 
entered into possession " shortly after " the date of the mortgage, the 
Court would not presume, upon demurrer, that he had been in 
possession twenty years (c). 

The statute was held to be no bar to a mortgagor's right to recover Waste by 
damages for coal which the mortgagee had allowed trespassers to mor *g a - 
abstract from under the mortgaged property (d). mterionT 

9 Of course if a mortgagee in possession makes any acknowledg- what 

ment of the mortgagor's title, time will begin to run. against the latter amounts to 

from such acknowledgment. As to what constitutes an acknow- f c ^ now- 

° ledgment 

ledgment reference may be made to the cases cited under sect. 14 (e), by mort- 
sect. 40 (/), and sect. 42 (g), as well as to the following cases under gagee. 
this section. 

Qucere whether the fact of an account being kept by a mort- 
gagor in possession amounts to an acknowledgment under this 
section (h). 

The following letter from a mortgagee in possession to the grand- Letter con- 
father of the infant heiress of the mortgagor was held a sufficient taining 
acknowledgment :- J^- 

" Concerning the business at Hendred [the name of the mortgaged 
property], which you know nearly as well as myself, as there has been 



(x) Raffety v. King, 1 Keen, Dr. & WaL 700. Compare Ward v. 

601 — 616. Carttar, cited under sect. 3, ante, 

{y) Raffety v. King, 1 Keen, 610— (c) Baker v. Wetton, 14 Sim. 426. 

617. Compare Browne v. Bishop of (d) Mood v. Easton, 2 Giff. 692. 
Cork, 1 Dr. & Wal. 714—715. (c) Ante, p. 37. 

(z) Hyde v. Dallaway, 2 H. 528. (/) Infra, p. 89. 

(a) Wynne v. Styan, 1 Phil. 303— Q) Infra, p. 98. 

306. (A) Baker v. Wetton, 14 Sim. 426. 

(6) Browne v. Bishop of Cork, 1 
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8 & 4 Will, nothing kept from you, which I am very willing to settle if your 

I* ^q ' grand-daughter is of age. I never told you any otherways ; as I 

37A38 aye ^ een i 11 ^ 01111 ^ 8ne i* * ne heiress of what there is. As for 

Vict o. 57, Chancery, I think there is no good there. The difference is not 

§ 7. worth much. I shall hear from your grand-daughter about the 

business." The bill was filed nearly seventeen years after the date 

of the letter (*). 

A mortgagee who had been in possession more than twenty years 
wrote to the mortgagor's solicitor : " I do not see the use of a meeting 
either here or at Manchester, unless some party is ready with the 
money to pay me off." Held that this was a sufficient acknowledg- 
ment of the mortgagor's title (&). 
Letter not A letter containing the words " I deny the claim of your client," 
amounting written by a mortgagee to the solicitor of a subsequent incumbrancer, 
ledgment. m re ply *° a demand for an account, was held not to amount to 

acknowledgment (/). 
Acknow- 10 The acknowledgment may be made to the mortgagor or his 
ledgment a g en t. An acknowledgment to a third person, e.g., by the transfer of 

w0 Stranger. / \ • /v»» -r • 

Acknow- mortgage (m) is not sufficient. u It is not necessary to make a 

ledgment person an agent, that he should have an actual authority to act* 
to person The question is whether the party who wrote the letter did not 

affsnf "* treat ^ e P^y *° wnon * ^ was written as the agent." Per 
Shadwbll, V.-C. (n). 

Effect of n These words " are directed to the case of several mortgagees, 

proviso as where an account taken against one will bind his interest, but not 

ledgment " ^ e i ntere8 t oi any other person. But when the mortgage is to 

by one of secure money to two or more persons jointly, there must be an 

several acknowledgment by all." Pw Malins, V.-C. (o). 

ffeesm" " ** appears to me > therefore, to be the best construction of this 

possession, involved and difficult section, to hold that the provisions as to 

acknowledgment by some of several mortgagees apply, only, where 

they have separate interests either in the money or the land." Per 

Mellish, L. J. (p). 

18 Accordingly it was held that where two mortgagees advance 
money upon a joint account, and remain in possession more than twenty 
years, an acknowledgment by one of them only is totally inoperative ; 
but James, L. J., expressly said, " Our decision is confined to the 

(*) Trulock v. Robey, 12 Sim. 4C2. (n) Trulock v. Robey, 12 Sim. 

(k) Stansfield v. Eobson, 3 D. M. & 402—404 

G. 620—623—626. (o) Richardson v. Younge, L. R. 

(Z) Thompson v. Bowyer, 11 W. R. 10 Eq. 280 ; 2 Not. 3081. 

975 ; 1 Not. 951. (p) Richardson v. Youngc, L. R. 

(m) Batchdor v. Middleton, 3 H. 6 Ch* 481 ; 2 Not. 8648. 
75—84. 
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case of mortgagees who are trustees, and are shown to be such on 3 & 4 Will 
the face of the deed " (q). i' * £7, 

Now it is quite possible that joint mortgagees, who are not trustees 37 &3g 
(e.g,, partners), might be in possession ; and the case of] an acknow- Vict. c. 57, 
ledgment by one of their number is not provided for by the Act, § 7. 
and does not come within the above decision. It is unfortunate that — — 
" this involved and difficult section " has been re-enacted as sect. 7 
of the Act of 1874, without providing for such a case, in spite of the 
following remarks of Mellish, L. J. : " If the attention of the 
framers of the Act had been called to this point, I think they would 
either have provided that an acknowledgment by one should bind 
both, which would ham been very reasonable, or that an acknowledg- 
ment by both should be necessary, and an acknowledgment by one 
wholly ineffectual " (r). 

As regards the first alternative suggested by the Lord Justice, it 
may be remarked that the tendency of all recent legislation, on the 
subject, has been to reduce the periods of limitation ; and to enable 
a title by mere possession to be more easily acquired. And in the 
case of trustees, it may have been considered unwise to allow a cestui 
que trust to be prejudiced by the act of one only of his trustees. 
Perhaps, also, the above decision was considered to have sufficiently 
settled the law. But as that decision was expressly limited to the cage 
of trustees, it is difficult to see why some provision should not have 
been made for other joint mortgagees in possession. The most 
satisfactory solution of the difficulty might have been to enact 
that an acknowledgment by one of such joint mortgagees should be 
binding upon him, if he became the survivor within twelve years ; 
but should otherwise be wholly ineffectual. 



CORPORATIONS SOLE. 

29. Provided always, and be it further enacted, that it 3 J 4 ^l 11, 
shall be lawful for any archbishop, bishop, dean, pre- § 29/ 

bendary, parson, vicar, master of hospital, or other spiritual — ; 

or eleemosynary corporation sole, to make an entry or and elee- 

(q) Richardson v. Younge, L. R. Ch. 478; 2 Not. 3648. 
10 Eq. 275 ; 2 Not. 3031 ; L. R. 6 (r) Ibid, p. 480. 
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3 k 4 WilL distress, or to bring an action or suit to recover any land 

4 c. 27 . 

§ 589, or rentl within such period as hereinafter is mentioned 

next after the time at which the right of such corporation 

corpora- sole, or of his predecessor, to make such entry or distress 

tion sole*© or bring such action or suit shall first have accrued; 

in sixty (that is to say,) the period during which two persons in 

tw^cum- success i° n shall have held the office or benefice in respect 

bencies whereof such land or rent shall be claimed, and six years 

^J^* a f* er a third person shall have been appointed thereto, if 

the times of such two incumbencies, and such term of six 

years taken together shall amount to the full period of 

sixty years ; and if such times taken together shall not 

amount to the full period of sixty years, then during such 

further number of years in addition to such six years as 

will with the time of the holding of such two persons and 

such six years make up the full period of sixty years ; 2 

and after the said thirty-first day of December, one 

thousand eight hundred and thirty -three, no such entry, 

distress, action, or suit shall be made or brought at any 

time beyond the determination of such period. 3 

This is an * ThiB section applies to " land or rent " only, 
exception a j^ practical effect is to except every spiritual or eleemosynary 
2 e " corporation sole from the provisions relating to private owners. 

Instead of being barred in twenty [or twelve] years, he will only be 
barred by adverse possession for (a) sixty years, or (/3) two incum- 
bencies and six years, whichever is the longest. 

8 A. sold to B. certain lands which, together with other lands, were 
subject to a chief rent, payable to an archbishop. A. covenanted to 
indemnify B. against the rent, and paid it from 1 766 till 1822. On bill 
filed by the Archbishop in 1849, it was held that the payment of rent 
by A. prevented the statute from running in favour of the land sold to 
B. The Archbishop's right of entry under sect. 3 was held to accrue, 
gud all the land, when the last payment of rent was made («). 

(*) Archbishop of Dublin v. Lord v. Titterton, 12 W. R. 864 ; and 
Trimleston, 12 I. Eq. R. 251-265 ; Ohinnery v. Evans, p. 17, ante : 1 
1 Not. 2850. Compare Woodcock Not 2848 . 
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ADVOWSONS. 

30. * And be it further enacted, that after the said3&4Will. 
thirty-first day of December, one thousand eight hundred ©' aa' 

and thirty-three, no person shall bring any quare im/pedM — 

or other action, or any suit, to enforce a right to present J^^^ 
to or bestow any church, vicarage, or other ecclesiastical to be 
benefice, as the patron thereof, after the expiration of such three y 
period as hereinafter is mentioned ; (that is to say,) the ^ vers « 
period during which three clerks in succession shall have tions or 
held the same, all of whom shall have obtained possession ^y^ 11 ™ 
thereof adversely to the right of presentation or gift of possession. 
such person, or of some person through whom he claims, 
if the times of such incumbencies taken together shall 
amount to the full period of sixty years ; and if the times 
of such incumbencies shall not together amount to the 
full period of sixty years, then after the expiration of 
such further time as, with the times of such incumbencies, 
will make up the full period of sixty years. 

1 Sect. 29 applies to property belonging to a benefice or other office Distinc- 

filled by an individual ; this section applies to the benefice or advow- tion be- 

son itself, and governs the rights, not of the holder, but of the *™l en OQ *. 

sects. J<7 & 
patron. 30. 

The following explanatory enactment speaks for itself : — 

3, And whereas doubts have been entertained whether 6*& 7 Vict 
the several periods by the said Act 1 limited for bringing £• l 4 ' 
any quare impedit or other action, or any suit to enforce a * 

right to present to or bestow any ecclesiastical benefice as j^^^J* 
the patron thereof, apply to the case of a bishop claiming at the same 
to have right to collate to or bestow any ecclesiastical other ** 
benefice in his diocese ; and it is expedient that all such p»ta»w. 
doubts should be removed: be it therefore enacted, tjiat the 
several periods limited by the said Act or by this Act for 
bringing any quare impedit or other action, or any suit 
to enforce a right to present to or bestow any ecclesiastical 
benefice, shall apply to the case of any bishop claiming a 
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8 * 4 ^L iU# right as patron to collate to or bestow any ecclesiastical 
§ 30l benefice, and that such right shall be extinguished in the 
same manner and at the same periods as the right of any 
other patron to present to or bestow any ecclesiastical 
benefice : provided always, that nothing herein contained 
shall be deemed to affect the right of any bishop to collate 
to any ecclesiastical benefice by reason of lapse. 

1 3 & 4 WilL 4, o. 27. 

3&4WUL 31, Provided always, and be it further enacted, that 
o°oj when on the avoidance, after a clerk shall have obtained 

'— possession of an ecclesiastical benefice adversely to the 

c^ a right of presentation or gift of the patron thereof, a clerk 
cler tLnT s ^^ ^ e presented or collated thereto by His Majesty or 
the Crown the ordinary by reason of a lapse, such last-mentioned 
ahfSibe* 17 °^ GT ^- .shall be deemed to have obtained possession ad- 
deemed to versely to the right of presentation or gift of such patron 
versely to &£ aforesaid; but when a clerk shall have been presented 
the patron, by His Majesty upon the avoidance of a benefice in conse- 
quence of the incumbent thereof having been made a 
bishop, the incumbency of such clerk shall, for the pur- 
poses of this Act, be deemed a continuation of the incum- 
bency of the clerk so made bishop. 

3 & 4 WilL 32, x And be it further enacted, that in the construction 
8 32 °^ **" s Act every person claiming a right to present to or 
bestow auy ecclesiastical benefice, as patron thereof, by 
virtue of any estate, interest, or right which the owner of 
in tail of an estate tail in the advowson might have barred, shall 
BonsT*" b e deemed to be a person claiming through the person 
entitled to such estate tail, and the right to bring any 
quare i/mpedit, action, or suit shall be limited accor- 
dingly. 

1 See the provisions and cases relating to tenants in tail of land or 
rent (*). 

(*) Sects. 21—23, ante, pp. 47—51. 



Proviso as 
to tenants 



ADVOWSONS. 77 

33. Provided always, and be it further enacted, that 3 & 4 Will, 
after the said thirty-first day of December, one thousand g go ' 

eight hundred and thirty- three, no person shall bring any _— 

quare impedit or other action, or any suit to enforce a period of 
right to present to or bestow any ecclesiastical benefice, ^^^ 
as the patron thereof, after the expiration of one hundred advowsons 
years from the time at which a clerk shall have obtained * e b * n . 
possession of such benefice adversely to the right of pre- &*& ye*™- 
sentation or gift of such person, or of some person through 
whom he claims, or of some person entitled to some pre- 
ceding estate or interest, or undivided share, or alternate 
right of presentation or gift, held or derived under the 
same title, unless a clerk shall subsequently have obtained 
possession of such benefice on the presentation or gift of 
the person so claiming, or of some person through whom 
he claims, or of some other person entitled in respect 
of an estate, share, or right held or derived under the 
same title. 



EXTINCTION OF TITLE. 



34. And be it further enacted, that at the determination 3 & 4 Will 
of the period limited by this Act to any person for making 5 04 ' 

an entry or distress, or bringing any writ of quare impedit — — 

or other action or suit, the right and title of such person person 
to the land, rent, or advowson for the recovery whereof a ^ n8t f „ 
such entry, distress, action, or suit respectively might have time hag 
been made or brought within such period, shall be ™jj^ ** 
extinguished. guished. 

" The former statutes only barred the remedy but did not touch Effect of 
the right ; possession at all times gave a certain right ; but under sect » 34. It 
the new Act (<), when the remedy is barred, the right and title of aTwe^as 
the real owner are extinguished, and are, in effect, transferred to the remedy, 
person whose possession is a bar." Per Lord St. Leonards, when 
Lord Chancellor of Ireland (u). 

(t) 3 & 4 Will. 4, c. 27, [u) 1 Dr. & War. 289—290. 
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3 & 4 Will. 
4, c. 27, 

§34. 

Possesion 
now raises 
a presump- 
tion of 
title. 



Barred 
title can- 
not be 
revived. 



Effect of 
possession 
by succes- 
sive tres- 
passers. 



Possession for the statutory period raises a presumption of title. 
Where the plaintiff in ejectment showed twenty-three years' posses- 
sion and the defendant only ten years, judgment was given for the 
plaintiff (v). This was before the passing of 3 & 4 Will. 4, c. 27 ; 
and in a subsequent case, Pattbson, J. said — " The effect of the 34th 
section would probably be to give the right to the possessor for 
twenty years [or twelve years] even against the party in whom the 
legal estate formerly was, and, but for the Act, would still be, where 
he had not obtained the possession till after the twenty [or twelve] 
years ; but then we apprehend, as before stated, that such twenty 
[or twelve] years* possession must be either by the same person or 
several persons claiming one from the other." In fact, to quote the 
words of Parke, B. (as), u The effect of the Act is to make a parlia- 
mentary conveyance of the land to the person in possession after 
that period has elapsed." The soundness of this view is, however, 
questioned by Mr. Dart (y). 

Under the Real Property Limitation Act, 1874, the same effect 
will be produced in twelve years (z). After the title is extinguished 
by the statute, it cannot be revived by re-entry (a). 

As before stated (b), the possession of a receiver does not prevent 
the statute from running in favour of a party to the suit (c). And 
it would seem that mere possession is primd facie evidence of title 
against a plaintiff unless he can himself show a better title, and also 
against a defendant who is a mere trespasser (d). 

Semble that, at law, the continuous possession of successive inde- 
pendent trespassers for periods amounting in the aggregate to twenty 
[or twelve] years was sufficient to extinguish the title of the former 
owner (e) ; but no one of such trespassers who has been in possession 
less than twenty years can take advantage of the possession of 
another by adding it to his own so as to make up the statutory 
period (/). 

Where trustees and their cestuis que trustent had been out of posses- 
sion for more than twenty years, and several trespassers had held for 
successive periods, each of less than twenty years, Lord Romilly, M. R. 



(v) Harding v. Cooke, 7 Bing. 
346. 

(x) Jukes v. Sumner, 14 M. & W. 
39 42. 

(y) V. & P., 5th ed., p. 402. 

(z) See also Burroughs v. 
M'Creight, 1 Jo. & La. T. 290, 
and Day v. Bay, L. R. 3 P. C. 751 ; 
2 Not. 4300. 

(a) Brassington v. Llewellyn, 1 F. 
& F. 27 ; 27 L. J. Ex. 297. 

(6) Sect. 24, p. 52, ante. 



(c) Oroome v. Blake, 8 I. C. L. R. 
428. See also cases cited at p. 52. 

(d) Humphrey v. Martin, C. & M. 
32 ; Hughes v. Dyball, 3 C. & P. 
610; Asher v. Whitloch, L. R. 1 <& 
B. 1 — 6. But see Carter v. Barnaul^ 
13 Q. B. 945. 

(e) Dixon v. Gayftre, 17 B. 421. 
(/) Carter v. Barnard, 13 Q. 1^. 

915—952; Dixon v. Gayftre, 17 B. 
421 — 431. Compare Ex parte Win- 
der, 6 Ch. D. 696. 
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held, upon bills filed by the trustees and the heir of one of the trespassers, 3 & 4 Will, 
that the heir at law of the true owner was entitled to possession, 4 > c '^> 
and made a decree accordingly. At the same time he said, " At * *"' 
law no doubt the person possessed of the legal estate would obtain 
possession, or if the legal estate could not be shown to be in anyone, 
the last possessor — that is, the person actually in possession — would 
hold the property ; but not by reason of the validity of his own 
title, but by reason of the infirmity of the title of the claimants." 

This opinion was disapproved of by Cockburn, C. J., in a subse- 
quent case (#), where it appears to have been stated by mistake in 
argument, that Lord Romilly's decision was in accordance with his 
opinion upon the legal point : and it is a curious coincidence that 
both Mr. Dart (h) and Mr. Banning (i) represent the decision in 
Dixon v. Gayfere as having~decreed possession to the last occupier. 
They appear, however, to have relied upon the erroneous statement 
of that decision as reported in Asher v. WhAtlock (k) ; but a careful 
perusal of the principal case shows that Lord Romilly expressly 
drew a distinction between law and equity, and held that "the 
statute which imposes a bar against the institution of a suit after 
twenty years to recover possession does not impose any bar upon the 
Court's declaring who is entitled to an estate which is in the 
possession of the Court itself " (T). He also said, " I am of opinion, 
therefore, that in the circumstances of this case, which are very 
peculiar, the Statute of I/imitations, having conferred no right, does not 
apply, and that this Court must ascertain and declare the rights of the 
parties exactly in the same manner as if that statute did not exist (m). 

But where several trespassers, each claiming under his predecessor, 
have been in possession for periods amounting to twenty [or twelve] 
years, the last acquires title (n). 

Mere possession gives an interest which may be devised by will (o), Mere pos- 
or descends to the heir of the possessor, if he dies intestate (p). se8810 j\ ls a 
The Court will force a title, depending upon possession under the interest, 
statute, upon a purchaser, although the fact of such possession rests Possessory 
only upon affidavit evidence (q), and though the possession has been title forced 
against the rights of the Crown (r). chaser™ 



(g) Asher v. Whitlock, L. R. 1 Q. 
B. 1—4 ; 1 Not. 4463. 

(A) V. & P., 5th e&, 403. 

(i) Ban. Lim., 106. 

{k) L. R. 1 Q. B. 4. 

{I) 17 B., p. 431. 

(m) Ibid, p. 432. 

\n) Keefe v. Kirby, 6 I. C. L. 11. 
591 ; Pritchard v. Jaunccy, 8 C. & 
P. 99. 
\o) Asherv. WhMock,UJk 1Q.B. 



1 ; Board v. Board, L. R. 9 Q. B. 
48; 3 Not. 1023; ffawksbee v. 
ffawksbee, 11 H. 230 ; Keefe v. 
Kirby, 6 I. C. L. R. 591 ; Clarke v. 
Clarke, I. R, 2 C. L. 395. 

(p) Pritchard v. Jauneey, 8 C. & 
P. 99—102. 

(q) Scott v. Nixon, 3 Dr. & Wal. 
388—406. 

(r) Tuthill v. Rogers, 1 Jo. & La. 
T. 36. 
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3 & 4 Will. A purchaser of a fee-farm rent under conditions providing that no 
1i *o j?' °^J ection snou l ( l he taken to the title in consequence of the non- 
8 <"• payment or non-receipt thereof, discovered that it had not been paid 
for twenty years. He was held bound to complete, as he had pur- 
chased only the chance of getting the rent ; and the Court declined 
to decide whether the rent was extinguished by this section (*). 
There can be little doubt that such would now be decided to be its 
effect. See the remarks of Lord St. Leonards upon this case (t). 
The defence of the statute may be raised by demurrer (u). 



RECEIPT OF RENT. 
3&4Will. 35. And be it further enacted, that the receipt of the 
c og ' rent payable by any tenant from year to year, or other 
-— r~ ~ lessee, shall, as against such lessee or any person claiming 
rent from under him (but subject to the lease), be deemed to be the 
bTdeemed wceipt of the profits of the land for the purposes of this 

receipt of Act. 

profits. 

REAL AND MIXED ACTIONS ABOLISHED. 
8&4WilL 36. And be it further enacted, that no writ of right 

S^fi P a * ent > wr *t °f right q u ^ a dominus remisit curiam, writ 

r -- of right in capite, writ of right in London, writ of right 

of realand c l° se > w "t °f "g nt de rationabili parte, writ of right of 
mixed advowson, writ of right upon disclaimer, writ de rationa- 
bilibus divisis, writ of right of ward, writ de consuetudi- 
nibus et servitiis, writ of cessavit, writ of escheat, writ of 
quo jure, writ of secta ad molendinum, writ de essendo 
quietum de theolonio, writ of ne injuste vexes, writ of 
mesne, writ of quod permittat, writ of formedon in de- 
scender, in remainder, or in reverter, writ of assize of novel 
disseisin, nuisance, darrein-preeentment, juris utrum, or 
mort d'ancestor, writ of entry sur disseisin, in the quibus, 
in the per, in the per and cui, or in the post, writ of 
entry sur intrusion, writ of entry sur alienation, dum 
fuit non compos mentis, dum fuit infra aetatem, dum fuit 

(*) Hanks v. Periling, 6 EL & Bl. (u) Dawhins v. Lord Penrhyn, 6 

659. Ch. D. 318 ; 4 Not. 1131. 

{t) Sug. B. P. Stat., 2nd. ed, 9. 
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in prisona, ad communem legem, in casu proviso, in consi- 8 & 4 Will 
mili casu, cui in vita, sur cui in vita, cui ante divortium, i og ' 

or sur cui ante divortium, writ of entry sur abatement, 

writ of entry quare ejecit infra terminum, or ad terminum 
qui preeteriit, or causa matrimonii preelocuti, writ of aiel, 
besaiel, tresaiel, cosinage, or nuper obiit, writ of waste, 
writ of partition, writ of disceit, writ of quod ei deforceat, 
writ of covenant real, writ of warrantia chart®, writ of 
curia claudenda, or writ per quae servitia, and no other 1 
action, real or mixed (except a writ of right of dower 2 or 
writ of dower unde nihil habet, 2 or a quare impedit, 2 or 
an ejectment 8 ), and no plaint in the nature of any such 
writ or action (except a plaint for freebench or dower), 
shall be brought after the thirty-first day of December, 
one thousand eight hundred and thirty-four. 4 

This word is mis-spelt in the Queen's printers' copy. 
* These actions were abolished in 1860 by 23 & 24 Vict. c. 126, 
sect 26 of which is as follows : — 

26. No writ of right of dower unde nihil habet, and 28 * 2 * 
no plaint for freebench or dower in the nature of any such 126, 
writ, and no Quare impedit, shall be brought after the § 26. 
commencement of this Act in any court whatsoever ; but writ* of 
where any such writ, action, or plaint would now lie, dower 
either in a superior or in any other court, an action may impedit 
be commenced by a writ of summons issuing out of the a 
Court of Common Pleas, in the same manner and form as 
the writ of summons in an ordinary action ; and upon 
such writ shall be indorsed a notice that the plaintiff in- 
tends to declare in dower, or for freebench, or in Quare 
impedit, as the case may be. 

8 The old form of action in ejectment was modified by sect. 169 of Eject- 
the Common Law Procedure Act, 1852 (v), and remained in existence men ** 
until 1875, when it was practically abolished by the Judicature Acts. 
There is now no special form of action for the recovery of land, 

(v) 15 & 16 Vict c. 76. 

Q 
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8 & 4 Will, though the rules of court contain certain special provisions with 
g C q/» ' regard to such actions (x). 

. * 4 A question upon this section arose in 1848, whether debt would 
lie for a rent charged upon land, and Pollock, C. B., said : "I 
should be prepared to adopt, if necessary, the reasoning that, now 
there is no remedy by action real for the recovery of a rent in fee, 
there ought to be a remedy by action of debt ; " while, on the other 
hand, Rolfb, B., observed : " I wish to guard against being considered 
as having expressed an opinion that debt will lie in consequence of 
the 3 & 4 Will. 4, c. 27, s. 36, having abolished actions real. Such 
reasoning is far from satisfactory to my mind. Formerly the owner 
of a rent-seek had no remedy for the recovery of the rent " (y). 
Under the Judicature Acts an ordinary action will lie. 



REAL AND MIXED ACTIONS. 

3&4Wffl. 37. Provided always, and be it further enacted, that 

8 37 ' w hen,on ^ e sa ^ thirty-first day of December one thousand 

" ; 7" eight hundred and thirty-four, any person who shall not 

right to have a right of entry to any land shall be entitled to 

and mixed ma * n t ;a * n an y suc ^ writ or action as aforesaid in respect 
actions till of such land, such writ or action may be brought at any 
1835. ' time before the first day of June one thousand eight hun- 
dred and thirty-five, in case the same might have been 
brought if this Act had not been made, notwithstanding 
the period of twenty years hereinbefore limited shall have 
expired. 
3&4Will. 33 t Provided also, and be it further enacted, that 

8 38.' w ^ en > on ^ e sa ^ ^ rs ^ ^ a y °f J une on e thousand eight 

hundred and thirty-five, any person whose right of entry 

saving in to any land shall have been taken away by any descent 
certain cas ^ discontinuance, or warranty, might maintain any 
cases. such writ or action as aforesaid in respect of such land, 
such writ or action may be brought after the said first day 
of June one thousand eight hundred and thirty-five, but 
only within the period during which, by virtue of the pro- 
fs) R. S. C, Ord. i. r. 1 ; Ord. ii r. (y) Varley v. Leigh, 2 Ex. 446 — 
3 ; Ord. ix. r. 8 ; Ord. xii. r. 18 ; and 450. 
Ord. xix. r: 15. 



REAL AND MIXED ACTIONS, 8:J 

visions of this Act, an entry might have been made upon 3 **^ u% 
the same land by the person bringing such writ or action § 39J 

if his right of entry had not been so taken away. 

39. And be it further enacted, that no descent cast, cast, dis- 
discontinuance, or warranty which may happen or be continu - 

J J rr ance or 

made after the said thirty-first day of December one warranty 
thousand eight hundred and thirty-three, shall toll or defeat 
defeat any right of entry or action for the recovery of rf g nt °* 
land. entry - 

3 <fe 4 Will. 4, c. 74, s. 14, is as follows : — 

14, All warranties of lands which, after the thirty-first 3 * 4 WilL 

4 c 74 

day of December one thousand eight hundred and thirty- k j^ 9 

three, shall be made or entered into by any tenant in tail 

thereof shall be absolutely void against the issue in tail, f war . 
and all persons whose estates are to tate effect after the rant y* 
determination or in defeasance of the estate tail 
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40, And be it further enacted, that after the said 3& 4 Will. 
thirty-first day of December one thousand eight hundred c °aq' 

and thirty-three no action or suit 1 or other proceeding 2 — 

shall be brought to recover any sum of money 3 secured charged on 
by any mortgage, judgment, 4 or lien, 6 or otherwise charged land and 
upon or payable out 6 of any land or rent, 7 at law or in be barred 
equity, or any legacy, 8 but within twenty years next after "^^Sjf 
a present right to receive 9 the same shall have accrued 10 1st Jan., 
to some person capable of giving a 'discharge for or 
release of the same, 11 unless in the meantime some part of 
the principal money, or some interest thereon, shall have 
been paid, 12 or some acknowledgment 13 of the right 
thereto shall have been given in writing signed by the 
person by whom the same shall be payable, or his agent, 14 
to the person entitled thereto or his agent ; and in such 
case no such action or suit or proceeding shall be brought 

G 2 
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3 ^ 4 ^7 U " ^ ut w ^^^ n twenty years after such payment or acknow- 
§ 40.' lodgment, or the last of such payments or acknowledgments 
if more than one, was given. 

This section is repealed from the 1st of January, 1879, by the 
Real Property Limitation Act, 1874 ; but is re-enacted as sect. 8 of 
that Act, with tbe omission of the date of commencement, and the 
substitution of u twelve" for u twenty n years. Sect. 8 of the Act of 
1874 is as follows : — 

Vict* 8 57 ®« ^° ac ^ on or sa ^ >1 or °ther proceeding 2 shall be 
§ 8. brought to recover any sum of money 8 secured by any 
mortgage, judgment, 4 or lien, 6 or otherwise charged upon 
or payable out of any land 6 or rent, 7 at law or in equity, 
or any legacy, 8 but within twelve years next after a pre- 
sent right to receive the same 9 shall have accrued 10 to 
some person capable of giving a discharge for or release of 
the same, 11 unless in the meantime some part of the 
principal money, or some interest thereon, shall have been 
paid, or some acknowledgment of the right thereto shall 
have been given in writing signed by the person by 
whom the same shall be payable, or his agent, to the 
person entitled thereto, or his agent ; and in such case no 
such action or suit or proceeding shall be brought but 
within twelve years after such payment or acknowledg- 
ment, or the last of such payments or acknowledgments, 
if more than one, was given. 



After- 
wards in 
twelve 
years. 



Foreclo- 
sure. 



Diatinc- 



1 Foreclosure is an action for the recovery of money charged upon 
land within this section (z). 

2 " I am of opinion that the statute is not to be construed as restricted 
to actions against real estate, but as affecting charges "on real estate, 
whether sought to be enforced against the real or personal repre- 
sentatives." Per Brady, C. B. (a). 

8 Sect. 40 deals with the right to recover the principal sum charged 



(z) Dearman v. Wyche, 9 Sim. 
570 — 575 ; Benry v. Smith, 2 Dr. 
& War. 381—387 ; Du Vigier v. Lee, 
2 H. 326 — 334 ; Sinclair v. Jackson, 
17 B. 405—410 ; Sober v. Kemp, 6 



H. 155—160. But see Wrixon t. 
Vize, 3 Dr. & War. 104-120. 

(a) O'Hara v. Creagh, L. & T. 
65—73. 
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upon land or rent ; while sect. 42 bars the right to arrears of interest 3 & 4 Will 
in cases where the principal sum is still recoverable (6). 4» a _ V* 



4 " The language of the 40th section of the recent Statute of Limi- 



§40. 

S7&38 



tations (c) is general. There is nothing in the word judgment, as yict c. 57 
there used, to confine its meaning to a judgment which, owing to the § 8. 

nature of the assets of the party indebted, might affect land, but 

could not operate on personal estate. The intention of the legislature ? on 
was that no proceeding whatever should be taken on a judgment these sec- 
after the lapse of twenty [now twelve] years from the time when the t* 0118 **"* 
money secured by it became due, unless some payment should have *' . * 
been made on account of it, or some acknowledgment of it should men tw 
have been given in writing within the period of twenty [or twelve] within this 
years." Per Shadwell, V.-C. (d). The judgment from which this 8ectioiL 
abstract is taken was delivered in 1847, and is consistent with the 
remarks of Lord St. Leonards in a previous Irish case (e), where he 
observed that it was idle to canvass the point to what extent a judg- 
ment is a charge upon real estate, for every judgment was a potential, 
if not an actual charge upon land (/). 

5 A vendor's lien for unpaid purchase-money is " money charged what is 
upon land " within sect. 40, and it appears that time will run from money 
the completion of the vendor's title by evidence (g). charged 

Where a testator gave legacies to his daughters, on condition that 
they should convey certain real estate to which they were entitled to 
his sons, which they did, it was held that they had no lien for their 
legacies on the real estate (h). 

8 A bond debt is not money " charged upon or payable out of 
land," although the heirs may be bound (t). 

Quaere whether a share of the produce of real estate devised upon 
trust for sale and division is money charged upon land within this 
section (k). Semble that it is. It comes within sect. 42 (I). 

The question what is money " charged upon or payable out of any 
land or rent" has also been considered in the cases cited below (raj. 

7 As to the meaning of "rent" see notes to §§1, 2, 3, 7,8, 9, and 42. 



(b) Henry v. Smith, 2 Dr. & War. 
381—384. 

(c) 3 & 4 WilL 4, c 27. 

(d) Watson v. Birch, 15 Sim. 
523—524. 

(e) Henry v. Smith, 2 Dr. & War. 
381 

(/) Ibid., p. 388. 

(g) Toft v. Stephenson, 7 H. 1, 1 
D. M. & G. 28, 5D. M. & G. 735—737. 

(h) Barker v. Barker, L. R. 10 
Eq. 438. 



(*) Boddam v. Morley, 2 K. & J. 
336. Compare Morley v. Morleu, 5 
D. M. & G. 610. 

(k) Pawsey v. Barnes. 15 Jur. 
943. 

(I) Bowyer v. Woodman, L. R. 3 
Eq. 318. 

(m) Carroll v. Hargrave, I. R 5 
Eq. 123 ; Baldwin v. Baldwin, 4 L. 
Oh. R. 501 ; M'Carthy v. Daunt, 11 
I. Eq. R. 29 ; Lord Carbexy v. 
Preston, 13 I. Eq. R 455. 
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3 & 4 Will, of the right (e) This distinction is of importance in cases where 
A AA judgments, which would otherwise have been barred, are revived by 

37 & 38 *"' f a ' an( * tnus ^ e P fc ou * °^ tne °P era ^ on °f tne statute. 
Vict, a 57, Where a plaintiff recovered judgment in 1810, which was revived 

§ 8. by set. fa. in 1817, such revival was held by the House of Lords to 

~ K confer a new right, which might be enforced in 1837. But as the 

accrual of plaintiff had declared on the judgment of 1810 instead of the set. fa. 

right. of 1817 he was not allowed to set up the latter by replication (/). 

Fresh The first part of this decision was followed by the House of Lords 

"£ . the next year in a case where a sci. fa. had been obtained in 1828, 

accrues in ^ J 7 

respect of reviving a judgment of 1813. It was held that this conferred a new 
revival of right on the plaintiff, who would not be barred under this section 

faeiat. A judgment may be revived so as to give a new right more than 

Effect of twenty [or twelve] years after it was signed if any payment has been 
revivor of made n account in the meantime (h) ; but it is otherwise if there 

mente. ^as ^ een n0 P* 1 * P a y men * or acknowledgment (t). 

Although a judgment revived by sci. fa. will still affect lands sub- 
ject to the original judgment, in the hands of persons taking interests 
under settlements, executed after the original judgment was signed 
and before it was revived ; the same rule does not apply to bond fide 
purchasers for value (k). But judgment on an action of debt on the 
same judgment does not take it out of sect. 40 (J). 

It has been held in an Irish case (Fitzgerald, J., dissentiente) that 

a writ of revivor is not "an action on a judgment " within sect. 20 of 

the Common Law Procedure Act, 1853 (w), and is not therefore 

affected by sect. 14 of the Mercantile Law Amendment Act, 1856 ; 

but is still governed by sect 40 of 3 & 4 Will. 4, c. 27 (ri). 

Person n " On the whole it appears to me that the statute cannot be applied 

%£?£. ^ a case where there is no assignable person liable to pay the charge, 

charge. no person who, by the delay, could be induced to suppose that the 

charge was abandoned or merged, and where the rent, out of which 

the interest of the charge ought to be paid is receivable by and belongs 



(e) Ryan v. Cambie, 2 I. Eq. R» 
828 — 330 ; and compare Farran v. 
OUiwell, 2 Jeb. & Sy. 97—109. 

(/) Farran v. Beresford, 10 CI. 
& Fin. 319—339. 

{g) Farrell v. Oleeson, 11 CI. & 
Fin. 702. See also Re Blake, 2 I. 
Ch. R. 643. 

(h) Williams v. Welch, 3 Dow. & 
Low. 565. 

(i) Dunne v. Doyle, 10 I. Ch. R. 
502. See also Kealy v. Bodkin, 



9 L L. K. 383. 

(k) Franks v Mason, 9 I. Eq. R. 
358 ; Murray v. Clarke, 4 I. C. L. 
R. 610 ; Re Bodkin, 12 I. Ch. R. 61; 
Kirkwood v. Lloyd, 111. Eq. R. 561, 
12 I. Eq. R. 585. See also Ryan v. 
Cambie, 2 I. Eq. R. 328. 

(1) Walters v. SidwOL, 9 I. L. R. 
862—881. 

(to) 16 & 17 Vict. c. 113. 

(w) Wall v. Walsh, I. R. 4 C. L, 
103—114. 
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Same 
person 



to the same person who is entitled to the interest." Per Lord Lang- 3 & 4 Will. 
dale, M. R (o). Therefore, where the same person is entitled to an t» %^' 
estate in the land or rent, and also to money charged thereon, the Jt ?\jg 
statute does not apply (p). But where an executor, who was also Vict c. 57, 
residuary legatee, became lunatic, and limited administration during § 8. 
his lunacy was granted to X., it was held that time, thereupon, began 
to run as between X. and the lunatic (q). 

12 Payment of interest by a receiver of the rents of one of three entitled to 
estates comprised in the same mortgage, was held to keep the mort- knd an< * 
gage alive as to the other two estates (r). */^" 

Payment of interest by a widow entitled to dower out of a mort- men t. 
gaged estate has been held to keep the statute from running in 
favour of the heir (*). Bacon, V.-C, in a recent case (t) observed : 
"Although, where the same person holds two perfectly distinct 
characters it may be necessary to distinguish in which of the two 
characters the payment was made, yet, as was held in Fordham v. 
WalXis (u) 'what we have to consider in these cases is the act of 
the person and not the position of the estate, for the existence, or 
non-existence of the demand depends upon the act of the person, 
and not upon the relative liability of the property ' " (»). 

Payment of one legacy by an executor out of his own moneys does 
not amount to an admission of assets in favour of other legatees (y). 

u A purchaser died without having paid his purchase money, and -^hat is an 
devised the purchased land to trustees who disclaimed. New trustees acknow- 
having been appointed by the Court, their solicitor wrote to the te^ppent 

WlrnlH 

vendor's solicitor that the purchase money was ready to be paid and g ^q 
was lying at banker's interest. This was held a sufficient acknow- 
ledgment (z). The following letter, written by the daughter of a aa^ • 
trustee for sale at his dictation was held an acknowledgment, under in letter, 
sect. 40, binding upon the cestui-que-fmwt : — " I regret that it is not 
in my power to return you a more satisfactory answer with regard 
to the claim of the late Mr. Aubert upon the estate of the late Lady 



(o) Bwrrell v. Earl of Egremont, 7 
B. 203—235. Compare Lord Ken- 
sington v. Bouverie, 7 D. M. G. 
134—148 ; Faulkner v. Daniel, 3 H. 
199 ; Lord Carbery t. Preston, 13 I. 
Eq. R. 455. 

(p) See Lord Kensington v. Bou- 
verve, 7 D. M. G. 134—148 ; 
Faulkner v. Daniel, 3 H. 199 ; Lord 
Carbery v. Preston, 13 I. Eq. R. 
455. 

(q) Binns t. Nichols, L.E.2 Eq. 
256—260. 

(r) Ohinnery v. Evans, 11 H. L. C. 



115. Compare Dickenson v. Teas- 
dale, 1 De G. J. & S. 52. 

(«) Ames v. Mannering, 26 B. 583. 

(t) Pears v. Laing, L. R. 12 Eq. 
41—54. 

(u) 10 a 228. 

(*) Compare Seager v. Aston, 3 
Jur. N. S. 481 ;5W.R 548, and 
see also Staley t. Barrett, 26 L. J. 
Ch. 321. 

(y) Oadbury v. Smith, L. R. 9 Eq. 
87. 

(2) Toft v. Stephenson, 1 D. M. G. 
28—33—40. 
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3 & 4 Will. St. John. Be assured I shall be happy to discharge the bonds to the 

it aa' * ate ^ r * ^ u ^ er * ^ soon ** n * s * n m J p° wer " (<*)• 

* **' A statement in a Master's Report was held not to amount to an 

Master's acknowledgment, inasmuch as the master was not the agent of both 

report. parties (b) ; but it appears from the judgment of Lord St. Leonards 

in a subsequent case (c) that the creditor in that case was not a party 

to the suit in which the report was made. And this decision was 

questioned in another case (d) where it was held that the insertion of 

Insolvents' a debt in an insolvent's schedule was a sufficient acknowledgment (e). 

schedule. An admission in a schedule (d) y affidavit (/), or answer is an acknowledg- 

Admission ment, at any rate in favour of a creditor who is a party to the action 

in avit j n w }ji cn gucn admission is made (a). An admission of indebtedness 
or answer. w/ 

», . . by will is a sufficient acknowledgment (h). 

by will. In addition to these cases, the reader should refer to the decisions 

cited under sect. 42 of 3 & 4 Will. 4, c. 27 (t), which is worded simi- 
larly to sect. 40. Reference may also be made to sects. 14 and 28 (k) 
and the notes thereto (T). 

14 " There is no doubt that a payment of a part of the principal or 
some interest by a person expressly or impliedly authorized to make 

"Agent" the payment, will be equivalent to a payment by the party liable. 

parfc l? v " .... The payment, however, cannot be by a mere stranger. " 
Per Cusack Smith, M. R. (Ireland) (m). 

Who is ^ n acknowledgment by trustees is binding on their cestui-que- 

agent for trust (n), and the same rule applies to trustees appointed by the 

the pur- Court in the place of disclaiming trustees (o). 

giving -A- solicitor is an agent within sect. 40 (p). 

acknow- 
ledgment. _ 



ARREARS OF DOWER. 

3&4WM. 41 f i And be it further enacted, that after the said 
| 41 ' thirty-first day of December one thousand eight hundred 

(a) Lord St. John v. Boughton, Ch. R. 236. 

9 Sim. 219—225. (i) P. 98, infra. 

(b) HiU v. StaweU, 2 1. L. R. 302. (&) Pp. 37 and 71, ante. 

'(c) 3 Dr. & War. 223. (1) See also Vincent v. WiUington, 

(d) Barrett v. Birmingham, 4 1. L. & T. 456. 

Eq. R. 537. (m) Roman v. Andrews, 1 L Ch. 

(e) See also Morrogh v. Power, R. 106 — 112. 

5 1. L. R. 494, and Hannan v. Power, (n) Lord St. John v. Boughton, 

8 I. L. R. 505. 9 Sim. 219—225. 

(/) Tristram v. Hart, L. & T. (o) Toft v. Stephenson, 1 D. M. 

186—191. G. 28. 

(g) Blair v. Nugent, 3 J. & La. T. {p) Toft v. Stephenson, 1 D. M. 

{h) MiUiny ton v. Thompson, 3 1. G. 28. 
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and thirty-three, no arrears of dower, nor any damages 3 * 4 Will. 
on account of such arrears, shall be recovered or obtained & 4^ 
by any action or suit for a longer period than six years ; — 

Onlv six 

next before the commencement of such action or suit. 2 years' 

arrears of 

1 This section is not affected by the Real Property Limitation dower 

a a tor, a recover- 

Act, 1874. able# 

a Where the widow of a tenant in tail in possession waited for 

thirty-one years after his death before filing a bill to establish her 

right to dower, and the heir in tail had been in possession, the bill 

was dismissed with costs (q). 
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INTEREST. 

42. 1 And be it further enacted, that after the said 3& * Will, 
thirty-first day of December, one thousand eight hundred § 42' 

and thirty-three, no arrears 2 of rent 3 or of interest 4 in ; — 

respect of any sum of money charged upon 5 or payable years' 81 * 
out of any land 6 or rent, or in respect of any legacy, 7 or ****** of 
any damages in respect of such arrears of rent or interest, interest to 
shall be recovered by any distress, action, or suit but within JJkT^^" 
six years 8 next after the same respectively shall have 
become due, or next after an acknowledgment 9 of the 
same in writing shall have been given to the person en- 
titled thereto, or his agent, signed by the person by whom 
the same was payable, or his agent : Provided neverthe- 
less, that where any prior mortgagee or other incum- 
brancer 10 shall have been in possession of any land, or in the 
receipt of the profits thereof, within one year next before 
an action or suit shall be brought by any person entitled 
to a subsequent mortgage or other incumbrance on the 
same land, the person entitled to such subsequent mort- 
gage or incumbrance may recover in such action or suit 
the arrears of interest which shall have become due during 

(q) Marshall v. Smith, 5 Griff. 37. 
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Fee farm 
rent 



3&4 Will, the whole time that such prior mortgagee or incumbrancer 

8 42 was * n suc ^ P OBsess ^ on or receipt as aforesaid, although 
euch time may have exceeded the said term of six years. 11 



1 This section is not retrospective (r) except as regards acknow- 
ledgments (a). 

a " The 2nd section contemplates and provides for the case where 

the right or title to the annuity itself is disputed The 

42nd section contemplates and provides for the case, where the title to 
the annuity is not disputed, but the distress is made for arrears 
due." Per Tindal, C. J. (t). A fee farm rent is within this 
section and is not affected by 3 & 4 Will. 4, c. 42, s. 3 (u). It has 
been held that a tithe rent charge is within sect. 42 of 3 & 4 Will. 4, 
c. 27 (x); although now only two years' arrears are recoverable 
under 6 & 7 Will. 4, c. 71, s. 82 (y). 

8 " A reference to the rents specified in the 1st section of the statute 
shows that the arrearages of rent mentioned in sect 42 have no 
relation to a conventional rent reserved on a lease. ... I 
should say it was proposed to include other rents of the same 
nature as those to which the Act by its title and preamble,- was 
intended to apply, rather than conventional rents reserved on a 
lease." Per Tindal, C. J., who, however (z\ said that it was unne- 
cessary to give an opinion on the point as the case then before him 
was within 3 & 4 Will. 4, c. 42, s. 3, which must be considered 
an exception out of the section under discussion (a). 

4 " That section (b) therefore provides that the principal shall not 
be recoverable after 20 [now 12] years except in the several cases 
enumerated therein : then follows the 42nd section, which embraces 
only the interest of the sums provided for in the 40th section." 
Per Lord St. Leonards (c). 

5 " Although the word charge does not by its own force include 
mortgages, yet, as the 40th clause expressly mentions mortgages, they 
must be included in the 42nd, from the necessity of construing the 
two clauses by reference to each other." Per Stuart, V.-C. (d). 



Meaning 
of "rent" 
in this 
section. 



This sec- 
tion ap- 
plies to 
interest of 
moneys 
included in 
s. 40. 

"Charge" 

includes 

mortgage. 



(r) Paddon v. BartLett, 3 A. & E. 
884—895 ; Peyton v. M'Dermott, 
1 Dr. & War. 198. 

(*) Vincent v. Wittington, L. & T. 
456—469. 

(t) James v. Salter, 3 Bing. N. C. 
544—552. 

(u) See note 8 , infra. Humfrey 
v. Wade-Qery, 7 C. B. 567. 

(») Eccl. Com. v. Marquis ofSligo, 
5 I. Ch. R. 46. 



{y) Re CamberweU Rent Charge, 
4 Q. B. 151. 

(z) Paget v. Foley, 2 Bing. N. C. 
688—9. 

(a) See note 8 , infra. 

(b) Sect. 40 of 3 & 4 Will. 4, c. 
27. 

(c) Hughes v. Kelly, 2 Dr. & War. 
482—489. 

(d) Boldingv. Lane, 3 Giff. 561 — 
674. 



MONEY CHARGED ON LAND— ARREARS OF INTEREST. 



93 



6 A mortgagee of turnpike tolls was held entitled to recover more 3 & 4 Will. 



4, c. 27. 

§42. 



than six years' arrears, on the ground that such tolls are not an inte- 
rest in land within the statute (e). On the other hand, a mortgage 
of a canal, works and rates, was held within this section (/). See 
notes of these cases under sect. 1 (g). 

Debts secured by judgments are also within this section, and only 
six years' arrears of interest can be recovered (h). 

In a case where many years elapsed between a contract for sale and 
completion, it was held that interest on the unpaid purchase money, 
although it would run from the contract, would not become payable 
until a good title was shown. " It is upon completion that interest 
becomes due, although to be calculated from the inception of the 
contract." Per Turner, L. J. (i). Therefore it would seem that a 
vendor who allowed more than six years to elapse after completion 
without enforcing payment of his purchase money, could only recover 
six years' arrears. 

An annuity charged upon land is within this section (k) being Arrears of 
included in the term " rent " (I), but an annuity not charged upon acuities 

C&WA VETl \ hill 

land (m), but charged upon personal estate (w), or secured by bond (o), t hfe Be0 . 
is not. tion if 

i Where a legacy had remained unpaid for more than thirty coa J£ ed on 
years it was held that interest was only payable for six years (p\ 
and the interest is to be calculated from the filing of the bill (now jl^ ° n 
the issue of the writ), although it may not be filed (or issued) by 
the legatee (q). Where a lunatic had received the interest of a 
legacy for more than twenty years by mistake it was held that the 
legatee could only recover six years' arrears of interest (r). 

8 Where money is simply " charged upon or payable out of land Conflict 
or rent" the arrears fall clearly within sect. 42 of 3 & 4 Will. 4, between 3 
c. 27, as the cases cited below will show. But if such arrears, or 4 c ^ ' 
the money in respect of which they have accrued, are collaterally a.' 42, and 
secured — for instance by covenant, bond, or a charge upon personal. 3 & 4 WilL 

4} C. sZj 8. <£>• 



(e) MeUiih v. Brooks, 3 B. 22— 
28. 

(/) Hodges v. Croydon Canal Co., 
SB. 81— 89. 

(g) Ante,}). 6. 

(A) Hewry v. Smith, 2 Dr. & War. 

381. 

(t) Toft v. Stephenson, 5 D. M. G. 
735—739. 

(jfc) Uppington v. Tarrant 12 I. 
Ch R. 262 ; Francis v. Grover, 5 H. 
39 ; Hunter v. Nockolds, 1 M, & 6. 
640. 



(I) Ferguson v. Livingston, 9 I. 
Eq. R. 202. 

(m) Hoch v. CaUen, 6 H. 531—536. 

(n) He Ashwell, Joh. 112. 

(o) Siins v. Thomas and Strachan 
v. Thomas, 12 A. & E. 536. 

(p) Hughes v. Williams, 3 M. & 
G. 683—688. 

(q) Chappell v. Rees, 1 D. M. 
G. 393—398. 

(r) Re Walker, L. R. 7 Ch. 120— 
123. 
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3 & 4 Will, estate — a question arises as to the effect of the statute 3 & 4 Will. 4, 
t ^2?' c - 42 > s. 3, which is as follows :— 

§ 42. 

8 4 4 Tl* 1 * ^* ^ at a ^ act * ons °f debt ^ or rent u P on aa indenture 
| g^ ' of demise, all actions of covenant, or debt upon any bond 

E or other specialty, and all actions of debt or scire facias 

the two upon any recognizance, and also all actions of debt upon 
rants as an y awar d where the submission is not by specialty, or for 
regards any fine due in respect of any copyhold estates, or for 
charged on a 11 escape, or for money levied on any fieri facias, and all 
land, and actions for penalties, damages, or sums of money given to 

also col- . l/ii 

laterally the party grieved by any statute now or hereafter to be 
secured^ by j n f orce ^ that shall be sued or brought at any time after 
covenant the end of the present session of Parliament, shall be com- 
menced and sued within the time and limitation herein- 
after expressed, and not after, (that is to say,) the said 
actions of debt for rent upon any indenture of demise or 
covenant, or debt upon any bond or other specialty actions 
of debt or scire facias upon recognizance, within ten years 
after the end of this present session, or within twenty years 
after the cause of such action or suit, but not after ; the 
said actions by the party grieved one year after the end of 
this present session, or within two years after the cause of 
such actions or suits, but not after; and the said other 
actions, within three years after the end of this present 
session, or within six years after the cause of such actions 
or suits, but not after ; provided that nothing herein con- 
tained shall extend to any action given by any statute 
where the time for bringing such action is or shall be by 
any statute specially limited. 

The Act from which this section is taken, received the royal assent 
after 3 & 4 Will. 4, c. 27, but came into operation before it ; and 
it will be seen that the words in italics seem to include some cases 
which are within sect. 42 of the earlier statute. The question has 
often been raised whether arrears which are within both enactments 
are recoverable for twenty years, or only for six years ; and the 
result appears to be that as against the land only six years can be 
recovered, while the arrears for the preceding fourteen years can be 
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recovered in a personal action. Where an annuity was charged upon 3 & 4 Will, 
the testators' freehold and leasehold estates it was held that arrears i» ^o 
were only recoverable for six years (*). 3 J 4 WilL 

Where a mortgage of a canal, works, and rates contained no 4, c. 42, 
covenant for payment of interest it was held that the mortgagee § 3. 
could only recover six years' arrears (t). ^T 

Similarly the mortgagee of a married woman's reversionary mere 
interest was held entitled to no more than six years' arrears. Lord charge on 
Hatherley (then V.-C. Wood) remarked, " I put the covenant entirely . ? 

aside, it being the covenant of a married woman " (u). arrears 

Of course, in cases which do not fall within sect. 42 of 3 & 4 recover- 
Will. 4, c. 27, twenty years' arrears are recoverable under the later *®\ 
statute. And in one case where annuities charged upon personal charge on 
estate had been only partially paid the annuitants were allowed to land 
recover arrears of the unpaid balances for thirty-seven years (j?). twenty 
So, arrears of an annuity secured by bond are recoverable for twenty arreurg 
years (y). And when a lease contains a covenant for payment of recover- 
rent, the lessor may recover arrears for twenty years, by action on able - 
the covenant under the later statute («). Similarly it has been held ?^Jif re 
that when a mortgage contains a covenant for payment the mortgagee cha™ on 
may recover twenty years' arrears of interest by action on the land and 
covenant (a). But where annuities, rents and interest on mortgages covert 
have been secured by covenant, and also charged on land, the ques- J^/ 
tion has arisen whether an action on the covenant is necessary or arrears re- 
whether the statute 3 & 4 WilL 4, c. 42, does not so far repeal 3 & 4 coverable 
Will. 4, c. 27, s. 42, as to render twenty years' arrears recoverable in a J the ° n 
suit (or an action) to charge the land; and although the decisions covenant ; 
are somewhat conflicting, it may be considered as settled that — at k ut no ^ j n 
any rate before the Judicature Acts— only six years' arrears could be action to 
recovered in an action against the land. But see now R. S. C, Ord. 17, en * orce 
rr. 1 and 2. As regards mortgages a distinction has been drawn between 
suits for foreclosure and redemption, and the following opinion upon jr orec i - 
the point was expressed by Kindersley, V.-C. : " The intention of sure and 
the legislature I think was that if a man chose to let interest run redemp- 
into arrear for more than six years, and then came to a court of ^^the * 
justice to recover the interest, he shall only be entitled to recover same 
six years' interest ; but it does not follow that the legislature intended footing. 

(a) Francis v. Grover, 5 H. 39 — (y) Sims v. Thomas, Strachan v. 

49. Thomas, 12 A. &. E. 536—538. 

{t) Hodges v. Croydon Canal Co., {z) Paget v. Foley, 2 Bing. N. C. 

3 B. 86—90. 679.' 

(u) Bowyer v. Woodman, L. R. 3 (a) Sinclair v. Jackson, 17B. 405 ; 

Eq. 313—315. Mvy v. Norwood, 2 De G. & S. 

(jc) Re Ashwell, Joh. 112—116. 240 ; Du Vigitr v. Lee, 2 H. 326. 
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3 & 4 Will, that a mortgagor who has lost his legal right and comes to the 

ft °a o ' cour * listing on his equity to redeem should be allowed — although 

8 & 4 Will ne k* 8 fiukd to P a y tne interest which he ought to have paid for 

4, c. 42, more than six years — to redeem on payment only of six years' 

§ 3. interest. There would be no justice in such a construction of the 

statute M (6). But the law may now be considered as settled in 

accordance with the rule laid down by Wigram, V.-C, as follows : — 
" It has always appeared to me that the terms on which a mort- 
gagor or those claiming under him are entitled to redeem must be 
the same whether they are to be ascertained in a suit for redemption 
or for foreclosure " (c). So that, as against the land, only six years' 
arrears can be recovered either in foreclosure or redemption proceed- 
ings (d), although the mortgage is of a reversion (c). In some cases, 
Mortgagee however, a mortgagee has been allowed to tack his remedy on the 
remedv on covenant to his charge on the land as against the heirs of the 
covenant mortgagor, although it was said that he could not do so against 
to mort- t^ mortgagor himself (/). And when a fund was in court in an 
rome cases administration suit it was held, on petition by a mortgagee, that 
he was entitled to more than six years' arrears of interest (g). But 
in a more recent case where money had been paid into court under 
the Lands Clauses Consolidation Act, it was held, on the petition 
of an equitable mortgagee of the land purchased, that he was only 
entitled to six years' arrears of interest. In giving judgment, 
Malins, V.-C., commented on the last cited case in these terms : — 

u In Edmunds v. Waugh the position of the parties was as if the 
mortgagee had the money actually in his hands as mortgagee, and 
what V.-C. Kindbrbley really dealt with was the right of retainer, 
and he held that the petition which in effect put the mortgagee in 
possession of funds which really belonged to him was not a suit to 
recover interest within the meaning of the Statutes of Limitation " (h). 
And even where a mortgaged estate had been sold under a power 
of sale, it was held by Lord Romilly that the mortgagee could only 
retain six years' arrears as against the mortgagor (i). 
This case was, however, compromised on appeal by payment of 



(b) Edmunds v. Waugh, L. R. 1 
Eq. 418—421. 

(c) Sober v. Kemp, 6 H. 155 — 
160. 

(d) Round v. Bell, 30 B. 121 ; 
Shaw v. Johnson, 1 Dr. & S. 412 — 
415 ; Elvy v. Norwood, 2 De G. & 
S. 240 ; Hughes v. Kelly, 2 Dr. & 
War. 482 ; Du Vigier v. Lee, 2 H. 
326. 

(e) Sinclair v. Jackson, 17 B. 405. 
But compare Wheeler v. Howell, 3 K. 



& J. 201. 

(/) Sinclair v. Jackson, 17 B. 
405 ; Du Vigier v. Lee, 2 H. 326 ; 
Elvy v. Norwood, 2 De G. & S. 240. 

(g) Edmunds v. Waugh, L. R. 1 
Eq. 418. 

{h) Re Stead's Mortgage, 2 Ch. D. 
7 1 3—71 7 . Compare Re Walker, L. 
R. 7 Ch. 126. 

(i) Mason v. Broadherst, 33 B. 
296. 
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less than one-third of the amount claimed, and it was subsequently 3 & 4 Will, 
disapproved of by Kindersley, V. -C, in Edmunds v. Waugh. Where g c ' ^ ' » 
an annuity was charged upon laud and also secured by covenant it o-f ?will 
was held that the annuitant, in a suit to enforce the charge against 4, c . 42, 
the land, could only recover six years* arrears from the time when he § 3# 

brought in his claim (k). This case may be taken to have overruled 

Du Vigier v. Lee (Z), and the result thus arrived at is lucidly stated 
by Lord Romilly, M. R. (m), in these words : — 

"After some fluctuations of decisions it was finally decided by the Result of 
Lord Chancellor Cottenham in Hunter v. Nockolds that effect 4 ^® de- 
was to be given to both statutes and to both clauses, that neither t jj ig j nt 
overruled the other, and that, accordingly, as against the estate on 
which an annuity or a mortgage was charged no more than six years' 
arrears could be recovered against the estate, but that in an action of 
covenant against the covenantor twenty years' arrears of annuity or 
interest of a mortgage might be recovered, but that they formed no 
charge on the estate beyond the six years'. The judgment when 
recovered would constitute a charge on the real estate of the defendant 
in the action, but this does not affect the principle." In the case 
thus referred to Lord Cottenham also said (n), " The provisions of 
the two (Acts) must, if possible, be reconciled, whieh can only be 
done by considering the first Act as applicable only to the land, and 

the latter as applicable only to the person In some of the 

cases which have arisen under these Acts the courts have treated 
this provision of the second Act as an exception out of the enactment 
of the former ; the conjoined enactments would, in that case, be that 
no more than six years' arrears of rent or interest in respect of any 
sum charged upon or payable out of any land or rent shall be 
recovered by any distress action or suit other than, and except, in 
actions upon covenant or debt upon specialty, in which cases the 
limitation shall be twenty years." 

This, however, is scarcely a satisfactory solution of the difficulty, 
and the following remarks of Lord St. Leonards, when Lord 
Chancellor of Ireland, will be endorsed by no inconsiderable 
proportion of the profession: — "I must say it is most desirable 
that the legislature should clear up the difficulties which they 
themselves have created, for it seems difficult to reconcile the two 
statutes (o)." This has not been done by the Real Property Limitation 
Act, 1874 ; and it remains to be 3een whether the Judicature Acts 

{h) Hunter v. Nockolds, 1M.&G. 175—1 87. 
640. Compare Harrison v. Duig- (n) 1 M. & Gr. 640 — 652. 

nan, 2 Dr. & War. 295. (o) Vincent v. Going, 1 Jo. & La. 



(1) 2 H. 326. T. 703. 

(m) Lewis v. Duncombe, 29 B. 
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3&4WilL 
4, c. 27, 

§42. 

3 & 4 Will. 
4, c. 42, 

§3. 

What 
amounts to 
an ac- 
knowledg- 
ment 
within 
this sec- 
tion. 



Acknow- 
ledgment 
to stranger 
not 
binding. 



What con- 
stitutes a 
" prior 
incum- 
brancer." 



will have the effect of solving or increasing the difficulties that 
previously existed. Compare sect. 10 of the Real Property Limita- 
tion Act, 1874 (p) with sect 25, subsect. 2 of the Judicature Act, 
1873 (q), and see B. S. 0. Ord. XVII., rr. 1 and 2, as to joinder of 
causes of action. 

9 A letter in 1833 from the treasurer of a company to a mort- 
gagee contained the following sentences: — "No interest has been 
paid since 1821 to the government, nor to anyone that holds securi- 
ties, nor is it likely while matters remain as they now are .... 
What a future day may produce is quite uncertain ; but as an 
individual I have some ground to thiuk we may yet see better 
days .... I am at all times willing and happy to give you or 
any other gentleman that has embarked property in the present 
important undertaking, any information I am able and you require." 
This was held to give a right of action within six years (r). It has 
been laid down that an acknowledgment, to be binding must be 
made with a view of making the person giving it liable ; and not 
with a view of explaining that some other person is liable (s). 

A recital in a transfer of a mortgage is an acknowledgment binding 
upon the parties. But a recital that more than six years' arrears of 
interest were due, though binding upon the mortgagor, who was a 
party, was held not binding upon a subsequent mortgagee, who was 
not a party to the transfer (t). An acknowledgment to a stranger 
is not binding (u). An acknowledgment by a tenant for life of 
a settled estate, as to an arrear of interest due on a mortgage affecting 
the inheritance, was held by Cusack Smith, M.R., in an Irish case, 
to be binding upon the remaindermen (x). 

And, of course, an acknowledgment to a third person as agent of 
the creditor is sufficient. See the notes to sects. 14, 28 and 40 (y). 

10 A judgment creditor is a "prior incumbrancer." Per Lord St. 
Leonards (z). But outstanding charges assigned to a trustee for a 
purchaser of the equity of redemption are not within the exception (a). 

This section does not apply to annuities charged upon a rever- 
sionary interest in land ; for time does not run until such interest 
falls into possession (6). On the other hand, it has been held that 



(i>) 37 & 38 Vict. c. 57. 

{q) 36 & 37 Vict. c. 66. 

(r) Jortin v. S. E. Ry. Co., 6 D. 
M. & G. 270—290. 

(*) Holland v. Clark, 1 Y. & C. 
Ch. 151—169. 

(t) Bolding v. Lane, 1 D. J. & 
S 122 

(u) Holland v. Clark, 1 Y & C. 
Ch. 151-170; GrenfeU v. Gii-dU- 



stone, 2 Y. & C. 662—676. 

(») Re FUzmaurice, 15 I. Ch. R. 
445 ; 1 Not. 4386. 

(y) Pp. 37, 71, and 89, ante. 

(?) Henry v. Smith, 2 Dr. & War. 
381—390. 

(a) Chinnery v. Evaiw, 11 H. L. 
C. 115—136—140 ; 1 Not. 2848—9. 

(b) Wheeler v. Howell, 3 K. & J. 
198—201. 
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the mortgagee of a reversion (c), or the judgment creditor of a 3 & 4 Will 
remainderman is not entitled, under this section, to recover more j* 40 
than six years' arrears of interest which accrued due during the g 9 ?nSni 
possession of the tenant for life (d ). 4, c. 42, 

" The exception in the statute is merely that while a prior incum- § 3. 
brancer is in possession, his possession shall not prejudice a subse- 
quent incumbrancer, who is waiting, and comes in in reasonable 
time, to make the fund available for the payment of his demand." 
Per Lord St. Leonards (e). And a tenant for life is not a 
" prior incumbrancer " as regards a creditor of a remainderman (/). 

11 Where a judgment creditor carries in a claim in a suit or action Claim in a 
he is entitled, under this section, to arrears of interest for six years, pending 
prior to the carrying in of his claim (g). As to the operation of a JJ^j 1 ^ 
pending suit or action, in which claims can be made, upon rights bringing 
which would otherwise have been barred, see notes to sect. 24 (h). ** action. 
Where the mortgagees of a tenant for life entered into possession under 
an order in a suit, and remained in possession for nine years after 
the death of the tenant for life (such death being unknown to both 
parties), it was held by the Court of Appeal, on the petition of the 
remainderman, reversing the decision of Hall, V.-C. (*), that they 
were only entitled to an account of the rents and profits for six 
years previous to the presentation of their petition (k). The statute 
was held to be no bar to a mortgagor's right to recover damages for 
coal which a mortgagee in possession had allowed trespassers to 
abstract from under the mortgaged property (Q. The rule that an 
infant may treat a person who enters on his land during his minority info,^ 
as his bailiff, takes such cases out of this section (m). 
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43. And be it further enacted, that after the said 3 & 4 Will, 
thirty-first day of December, one thousand eight hundred |' £« 



(c) Sinclair v. Jackson, 17 B. 405. 

(d) Vincent v. Going, 1 Jo. & La. 
T. 697—701. 

(e) Vincent v. Going, 1 J. & La. 
T. 697—703. 

(/) Ibid. See also Drought v. 
Jones, 2 I. Eq. R. 303, and Mont- 
gomery v. Southwell, 2 Con. & Law. 
263. 

(g) Greenway v. Bromjield, 9 H. 
201—204. 



{h) P. 52, ante. 

(i) 2 Ch. D. 617. 

(k) Hickman v. Upsall, 4 Ch. D. 
144. 

(I) Hood v. Boston, 2 Giff. 692. 
Compare Bean v. Thwaite and Fccle 
siastical Commissioners v. N. E. R. 
Co., cited under sect 26, p. 63, ante. 

(m) See Nanney v. WHliams, 22 
B. 452, and notes to sects. 3 and 16, 
ante, pp. 12 and 41 . 

H2 
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3 



& 4 Will a nd thirty-three, no person claiming any tithes, legacy, 

4, a 27, .i , o - t* t. • i_ i_ • i_x u • 



or 



§43. 

Spiritual 
courts to 
be bound 
by Act 



other property, for the recovery of which he might bring 
an action or suit at law or in equity, shall bring a suit or 
other proceeding in any spiritual court to recover the 
same but within the period during which he might bring 
such action or suit at law or in equity. 



EXTENT OF ACTS. 

3 & 4 Will 44, Provided always, and be it further enacted, 
* 44 ' That this Act shall not extend to Scotland ; and shall 

not, so far as it relates to any right to permit 1 to or 

extend to bestow any church, vicarage, or other ecclesiastical 
Scotland. } )ene jl cet extend to Ireland 2 . 



Ireland. 



Colonies. 
India. 

Canada. 



3&4WM. 
4, c. 27, 

§45. 



1 Lege " present." 

1 The excepted portion of the Act 3 & 4 Will. 4, c. 27, was 
extended to Ireland in 1843 and 1844 (n), and remained in operation 
there till the passing of the Irish Church Act, 1870 (o), sect. 10 of 
which makes it again inapplicable. The Act 3 & 4 Will. 4, c. 27, 
applies to New South Wales (p), but not to Jamaica (q). In India 
the time of limitation is twelve years (r) as regards land, and six 
years (*) as regards other actions. As to Canada, see Herrick v. 
Sixby (u) and Macdonald v. Lambe (z). 

45. And be it further enacted, That this Act may 
be amended, altered, or repealed during this present 
session of parliament. 

See 3 & 4 Will. 4, c. 42, s. 3, and notes thereto (t). 



ACTS OF 1833 AND 1874 CONSOLIDATED. 

87 & 38 9. From and after the commencement of this Act all 

Vict. & 57, t h e provisions of the Act passed in the session of the 
8 if. 



(») 6 & 7 Vict. c. 54 ; 7 & 8 Vict, 
c. 27. 

(o) 32 & 33 Vict c. 42. 

(p) Day v. Day, L. R. 3 P. C. 
751 ; 2 Not 4300. 

(q) Pitt v. Lord Dacre, 3 Ch. D. 
295. 



(r) Re Peat's Trusts, L. R. 7 Eq. 
302 ; 2 Not. 1569. 

(*) Hay v. Gordon, L. R. 4 P. C 
337 ; 3 Not. 268. 

(t) Ante, p. 94. 

(u) L. R. 3 P. C. 436. 

(x) L. R. 3 P. C. 539. 
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third and fourth years of the reign of His late Majesty ?7 & 38 
King William the Fourth, chapter twenty-seven, except ggg jj* 
those contained in the several sections thereof next 12. 
hereinafter mentioned, shall remain in full force, and J~Z ' 

' # ' Portions of 

shall be construed together with this Act, and shall 3 & 4 Will, 
take effect as if the provisions hereinbefore contained ^pealed, 
were substituted in such Act for the provisions contained **& re- 
in the sections thereof numbered two, five, sixteen, portions to 
seventeen, twenty-three, twenty-eight, and forty respec- *** co ?" 
tively (which several sections, from and after the com- with Act 
mencement of this Act, shall be repealed), and as if the ° 
term of six years had been mentioned, instead of the 
term of ten years, in the section of the said Act numbered 
eighteen, and the period of twelve years had been men- 
tioned in the said section eighteen instead of the period 
of twenty years ; and the provisions of the Act passed in 
the session of the seventh year of the reign of His late 
Majesty King William the Fourth, and the first year of 
the reign of Her present Majesty, chapter twenty-eight, 
shall remain in full force, and be construed together with 
this Act, as if the period of twelve years had been 
therein mentioned instead of the period of twenty years. 

U, This Act may be cited as the l€ Real Property Short title 
Limitation Act, 1874." *£* <* 

12. This Act shall commence and come into operation Com- 
on the first day of January, one thousand eight hundred ™^^ f 
and seventy-nine. Act of 

J 1874. 
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ILLUSOKY APPOINTMENTS. 

11 Geo. 4 & 1 Wm. 4, c. 46. 
37 & 88 Vict c. 87. 



SUMMAKY. 



All powers of appointment are either exclusive or non- 
exclusive. Under an exclusive power, the appointor has 
a discretion to appoint the whole fund to one or more 
objects of the power, to the exclusion of the others. But 
under a non-exclusive power, exercised before the 30th of 
July, 1874, he was bound to appoint a portion of the 
fund to every object of the power. Prior to the 16th of 
July, 1830, it was immaterial, at law, how small the share 
appointed to any object might be ; but in equity it was 
necessary to appoint a substantial share to each object. 
As regards powers exercised after the 16th of July, 1830, 
the Act 11 Geo. 4 & 1 Will. 4, c. 46, intituled " An Act 
to alter and amend the law relating to illusory appoint- 
ments/' rendered illusory appointments, i.e., appointments 
of merely nominal shares, good in equity as well as at 
law. The recent " Act to alter and amend the law as to 
appointments under powers not exclusive " (37 & 38 Vict, 
c. 37), in effect, renders every power of appointment 
exercised after the 30th of July, 1 874, exclusive, unless 
there is an express declaration to the contrary in the 
instrument creating the power. 



r 
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11 GEO. 4 & 1 WILL. 4, c. 46. 

An Act to alter and amend the Law relating to Illusory i wm. 4, 
Appointments} [\6th July, 1830.] -j i 6 ' 

Wherkas, by deeds, wills, and other instruments, powers Preamble, 
are frequently given to appoint real and personal property 
amongst several objects, in such manner that none of the 
objects can be excluded by the donee of the power from a 
share of such property : 2 And whereas appointments in 
exercise of such powers, whereby an unsubstantial, 
illusory, or nominal share of the property affected there- 
by is appointed to er left unappointed to devolve upon 
any one or more of the objects thereof are invalid in Incon- 
equity, although the like appointments are good and equitable* 
binding at law: 8 And whereas considerable incon- rule, 
venience 4 hath arisen from the rule of equity relative to 
such appointments, and it is expedient tltat such appoint- 
ments should be as valid in equity as at law; 6 be it 
therefore enacted by the King's most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, that no 
appointment, which from and after the passing of this Illusory 
Act, shall be made in exercise of any power or authority menteto 
to appoint any property, real or personal, amongst several !* Z* 1 ^ 
objects, shall be invalid or impeached in equity, on the as well as 
ground that an unsubstantial, illusory, or nominal share at Law ' 
only shall be thereby appointed to or left unappointed to 
devolve upon any one or more of the objects of such 
power; but that every such appointment shall be valid 
and effectual in equity as well as at law, notwithstanding 
that any one or more of the objects shall not thereunder, 
or in default of such appointment, take more than an 



104 



ILLUSORY APPOINTMENTS. 



1 W i« 4 ' unsu ' 3S taDtial, illusory, or nominal share of the property 
§ 1.' subjected to such power. 6 

1 This Act is retrospective in this sense, that it applies to powers 
created before, but exercised after, the 1 6th of July, 1830. Per Lord 
Romilly, M.R. (a). The old law consequently applies to all powers 
exercised before that date. 



Exclusive 
and non- 
exclusive 
powers. 



Old rule at 
law. 

Rule in 
equity 
before 
1830. 



Incon- 
venience of 
equitable 
rule. 



Cases as to 
illusory 
appoint- 
ments 
before 
1830. 



Law Prior to 1830. 

2 Of course, where the power was so expressed as to give the 
appointor a discretion to exclude any one or more of the objects 
— e.g., " to such of my children as A. shall think fit " — no difficulty 
arose. Such a power was called exclusive. But where the power 
was non-exclusive — e.g., "to all and every my children, in such shares 
as A. shall appoint" — it was held, both at law and in equity, that 
some share must be appointed to every object of the power. 

3 At law the amount of the share appointed to any object was 
immaterial — no appointment, however small, was considered illu- 
sory (6). But in equity, the rule prior to 1 Will. 4, c. 46, is thus 
stated by the present Master op the Rolls : — 

w When a power was given to appoint among a class in such parts or 
shares as the appointor should direct it was held not irrationally that 
the meaning of the person creating the power was that the appointor 
should appoint a substantial share to each object of the power " (c). 

4 This inconvenience arose from the fact that it became necessary 
for the Court, in every case which came before it, to decide what 
amounted to a " substantial " and what to a nominal or " illusory " 
share— " No one knew exactly how much a substantial portion of 
the property was, and it was impossible to say without resorting 
to litigation what the least sum was, which the appointor was 
authorized to appoint.'' Per Jessel, M.R. (d). 

The following are instances of appointments that were held 
illusory, and therefore bad : Five shillings (e) ; ll. to one child and 
1999/. to another (/) ; 5/. and 9/. out of a fund of 4000/. (g) ; 10/. 
out of a fund of nearly 1900/. (h) ; 10/. 10s. where the fund 
exceeded 2000/. (i) ; one acre of land (k). 



(a) Reid v. Reid, 25 B. 480. 

(b) Morgan v. Surman, 1 Taunt. 
289, 298. 

(c) Gainsford v. Burin, L. R. 17 
Eq. 405, 406 ; 3 Not. 1145. 

(d) Gainsford v. Dunn, L. R 17 
Eq. 405, 407; 3 Not. 1145. 

(e) Gibson v. Kinven, 1 Ver. 66. 



(/) LysaglU v. Royse, 2 Sch. & L. 
151. 

(g) Spencer v. Spencer, 5 Ves. 362. 

(h) Kemp v. Kemp, 5 Ves. 849. 

(i) Vanderzee v. Aclorn, 4 Ves. 771. 

{k) Pocklington v. Payne, 1 Bro. 
C. C. 450. 



LAW FROM 1830 TO 1874. 
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On the other hand, the "following appointments were held valid : 1 WilL 4, 



c. 46, 

§i. 



33/. 6*. 8d where the fund amounted to 2500/. (/) ; 71/. to one 
object and 5500/. to another (m) ; 100/. to one son (an uncerti- 
ficated bankrupt) and 2400/. to another (n); 200/. out of a fund 
exceeding 25,000/. (o). 

A reversionary interest was considered an illusory share (p). 
But in deciding whether a share was illusory or not the Court would 
consider the circumstances of the case (<?), and the appointment of a 
very small sum might be upheld if the child had been guilty of 
gross misbehaviour (r), or was otherwise provided for («) either by 
the appointor (t) or aliunde (u). A power to appoint real and per- 
sonal estate was well exercised by appointing real estate to some 
objects and personalty to the others (x). 

5 Lord Eldon, in 1812, strongly disapproved of the equitable 
rule, and thought that any appointment good at law ought not to be 
considered illusory in equity, but considered himself bound by 
authority. The expediency of the rule had also been questioned, 
on several occasions, by other judges. 

Law between 1830 and 1874. 

6 " The statute (y) made the appointment of a nominal or illusory Effect of 
share, which was a valid appointment at law, valid also in equity ; the Act of 
but it did not make that which was an invalid appointment both at 

law and in equity, because some of the objects were excluded, valid 
in equity." Per Cusack Smith, M. R. (Ireland) («). 

" The statute requires a share, however small, to be given to each 
of the objects of the power." Per Lord Hatherlet, C. (a). 

" The rule is that there must be, at least a farthing, payable out 
of the fund subject to the power ; and, as I said before, however 
small the sum appointed may be, the appointment cannot be objected 
to as illusory." Per Jessel, M. R. (6). 

Accordingly, the appointment of a square yard of real estate to 



(/) Mocatta v. Lousada, 12 Ves. 
123. 

(m) Duke v. Sylvester, 12 Ves. 
126. 

(») Box v. Whitbread, 16 Ves. 
15. 

(o) Butcher v. Butcher, 9 Ves. 
382 ; 1 V. & B. 79. 

(p) Alexander v. Alexander, 1 
Ves. Sr. 640. 

{q) Box v. Whitbread, 16 VeB. 
15, 19, 21 ; Boyle v. Bishop of Peter- 
borough, 1 Ves. J. 299, 310. 

(r) Maddison v. Andrew, 1 Ves. 
Sr. 57. 59. 

(*) Burrell v. Burrell, 1 Amb. 



660. 

(t) Long v. Long, 5 Ves. 445, 
448. 

(u) Per Lord Redesdalk, Ly- 
taght v. Jtoyse, 3 Sch. & L. 155 ; 
and see Vanderzee v. Adorn, 4 Ves. 
771, 785. 

(x) Morgan v. Surman, 1 Taunt. 
289 

{y) 11 Geo. 4 & 1 Will. 4, c. 46. 

(z) Minchm v. Minchin, 3 I. Oh. 
E. 167, 177. 

(a) L. R. 6 Ch. 162. 

(6) Gainsford v. Dunn, L. R. 17 
Eq. 409 ; 3 Not. 1145. 
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1 WUL 4, one object of a power and of lands of great value to another has 

£' * 6 ' been held good (c). 

* And where a person having a non-exclusive power to appoint 

Gases since among a class of five persons, bequeathed to two of them a legacy 
of bl. each, and to the other three all the rest and residue of her 
property, and over which she had a power of appointment, it was 
held that the legacies of bl. were charged upon the property subject 
to the power, as well as on the appointor's own estate, and that the 
appointment was good (d). 

But an appointment of the income of a fund to the children 
successively for life was held not a good exercise of a power to appoint 
to all and every the children of A. A share of the capital ought to 
have been given to each (e). And aemble that the appointment of a 
contingent interest is not sufficient (/). And where some of the 
objects of a non-exclusive power were omitted, the whole appoint- 
ment was held bad (g). 

The principles laid down in the above cases govern all powers of 
appointment exercised between the 16th of July, 1830, and the 30th 
of July, 1874. Those exercised after the latter date are governed by 
37 & 38 Vict. c. 37, the title and preamble of which are as follows : — 



An Act to alter and amend the Law as to Appointments 

under powers not exclusive. 

37 & §0 Whereas by deeds, wills, and other instruments, powers 

Vict, cv 37. are frequently given to appoint real and personal property 

Preamble.' amongst several objects in such manner that no one of the 

objects of the power can be excluded, or some one or more 

of the objects of the power cannot be excluded by the 

donee of the power from a share of such property, but 

without requiring a substantial share of such property to 

be given to each object of the power, or to each object of 

the power who cannot be excluded. 1 

Invalidity And whereas instruments intended to operate as execu- 

o appoint- t j ong £ g^jj p 0wer8 are frequently invalid in consequence 

(c) Be Stone's Estate, I. R. 3 Eq. (/) Minchin v. Minchin, 3 Ir. Ch. 

62 B. 167 — 177 ; and compare Alexander 

{d) Gainsford v. Dunn, L. R. 17 v. Alexander, 1 Ves. Sr. 640. 

Eq. 405 : 3 Not. 1145. {g) Bulteel v. Plummer, L. E. 6 

(e) Lloyd v. Lover, 14 Sim. 645. Ch. 160 ; 2 Not. 2160, 3382. 
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of the donee of the power appointing in favour of some ?7 & 38 
one or more of the objects of the power to the exclusion Preamble.' 
of the other or others, or some other or others of such mente 
objects, 2 and it is expedient to amend the law so as to under non- 

exclusive 

prevent such intended appointments failing : powers. 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : — 

1 See note 6 to 1 Will. 4, c. 46, a. 1 (h). 

' It frequently happened that an appointor omitted, by mistake or 
otherwise, to appoint a nominal sum to such of the objects of the 
power as he did not wish to benefit, and the whole appointment 
consequently failed. This led to the passing of the Act of 1874 (i), 
sect. 1 of which is as follows : — 

LAW SINCE 1874. 

1. That no appointment, which, from and after the ? 7 * 88 
passing of this Act, shall be made in exercise of any power ft j # ' 

to appoint any property, real or personal, amongst several : 

objects, shall be invalid at law or in equity on the ground menteto" 
that any object of such power has been altogether ex-^ZSu 
eluded, but every such appointment shall be valid and standing 
effectual notwithstanding that any one or more of themore r ob- 
objects shall not thereby or in default of appointment take i 60 * 8 ex - 

a share or shares of the property subject to such power. 1 

1 The practical effect of the above enactment is to render all Effect of 
powers of appointment exercised after the 30th of July, 1874, ?it A * °* 
exclusive, unless the instrument creating the power contains an 
express declaration to the contrary. See sect. 2 of 1 Will. 4, c. 46, 
and sect. 2 of 37 & 38 Vict. c. 37, which are as follows : — 

ACTS MAY BE EXCLUDED. 

2. Provided always, and be it further enacted, that 1 Will. 4, 
nothing in this Act contained shall prejudice or affect any • « ' 

(h) Ante, pi 105. (t) 37 & 88 Vict. c. 87. 



110 VENDOR AND PURCHASER ACT, 1874. 

37 & 38 * In many cases, circumstances exist which render a stipulation 

1 £ 1 ' ^* a * ^ ne *^ e sna ^ commence with a document less than forty years 
* • old, not only advisable, but necessary. In practice an abstract is 
often limited to twenty or thirty years, and this is constantly 
accepted as a fair holding title. 

Reason 4 Eminent authorities have differed as to whether the time for 

*T J^ ngt ^ which a title is required to be shown depends upon the time which 
confers a title under the Statutes of Limitation, or upon the average 
duration of human life. See note 2 to sect. 5 of the Real Property 
Limitation Act, 1874(b). It may safely be affirmed that after that 
Act comes into operation, there will be a disposition to purchase 
with still shorter titles than are now usually accepted. See Bolton 
v. London School Board, p. 113, infra. 

When 8 The title to an advowson must be carried back for 100 years (c), 

tK 11 * 6 ? or for sixty years with three presentations (d). 

yean' title " Upon the sale of a reversionary interest, whatever may be its 

may be antiquity, the abstract should go back sufficiently far to show its 
required. creation » (e ,). 

Upon a sale of leaseholds the vendor must produce the original 
lease, or account for its absence and prove its contents, although it 
may be more than sixty [or now forty] years old (/). 

A similar rule applies to property held under a grant from the 
crown (g). With regard to tithes and other incorporeal heredita- 
ments, a question may arise whether, in addition to the production 
of the original grant, the title must be regularly deduced for forty 
or sixty years prior to the day of sale. 

Upon ordinary sales of land the prior title must, in some cases, 
be produced to explain matters arising upon the abstract. "In 
every case where the statement in the abstract, or its silence, leads 
to a fair inference that the prior title may disclose an existing defect, 
the purchaser may require it to be produced " (A). 

/. •--.'• c '\~ r— - 7T-7 ^T X 

EIGHTS UNDER OPEN CONTRACT. 

&rtr&T p 2. In the completion of any such contract as aforesaid, 1 
'* Vl |j 78, and subject to any stipulation to the contrary in the con- 

(b) 37 & 38 Vict. c. 57, p. 44, (e) Dart, V. & P. (5th ed.) 294. 
ante. (/) Frtnd y. Buckley, L. R. 5 

(c) Dart, V. & P. (5th ed), 293. Q. B. 213, 217, 218 ; 2 Not 2539. 
id) 1 Dav. (4th ed.), 527. See {g) Dart. V. & P. (5th ed.) 295. 

also 3 & 4 WE 4, c. 27, s. 30, {h) Sugd. V. & P. (14th ed.) 366. 

p. 75, ante. 
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tract, 2 the obligations and rights of vendor and purchaser 87 & 38 
shall be regulated by the following rules ; that is to say,. § <g. 

First. Under a contract to grant or assign a term of — 7 

years, 8 whether derived or to be derived out of a under open 
freehold or leasehold estate, the intended lessfee ^J^ 
or assign shall not be entitled 4 to call for 6 the Lessor's 
title to the freehold. 6 titIe - 

Second. Recitals, statements, and descriptions of Rule 11. 
facts, matters, and parties contained in deeds, ev idenee. 
instruments, Acts of Parliament, 10 or statutory 
declarations, twenty years old at the date of the 
contract, 7 shair, unless and except so far as they 
shall be proved to be inaccurate, 8 be taken to be 
sufficient 9 evidence of the truth of such facts, 
matters, and descriptions. 

Third. The inability of the vendor to furnish the Eule III. 
purchaser with a legal covenant to produce andforppoduc- 
furnish copies of documents of title shall not be tioiL 
an objection to title in case the purchaser will, 
on the completion of the contract, have an 
equitable right to the production of such docu- 
ments. 11 

Fourth. Such covenants for production as the pur- Rule IV. 
chaser can and shall require shall be famished at J*— * 
his expense; 12 and the vendor shall bear the for produc- 

g» »■■ l i nn t iiwixn^iwHiiYnw M^.., . T~-"y " * *H If* ** 1 *!? tlOD. 

expense of perusal and execution on behalf of 
and by himself, ana on oenalf of and by necessary 
parCieti Other than Lhtr purchaser. ' ^ —*——••* 
Fifth. Where "the Vendor retains any part of an estate Rule V 
to which any documents of title relate he shall ^^ 

be entitled to retain such documents. 13 

» 
1 "Any contract of sale of land" made after 31st December, 
1874 (i). 

9 Provisions similar to those embodied in the rules under this 
section are usually inserted as conditions of sale, or as stipulations 
in contracts for the sale, of real estate. In some cases the stipula- 

(/) Sect. 1, p. 109, ante. 




112 VENDOR AND PURCHASER ACT, 1874. 

37 & 38 tions in general use are more favourable to the vendor than the 
ii" o ru ^ es > aQ d w iU probably continue to be used, notwithstanding this 
* "• enactment. In other cases, which are pointed out below, the stipula- 
tions hitherto used may be safely omitted, in reliance upon these 
rules. 
Rule I. 8 This rule is limited to a" term of years," and does not appear 

tio^fof" *° apply to leaseholds for lives - 

lessor's 4 " A person who agrees to let land agrees to grant a valid lease, 

title. as a person who agrees to sell land agr e es to ex ecu te a.ff^^.ffy- 

veyanra of it.'' Per Willes, J. {k). Therefore^ln the absence of express 
stipulation, an intended lessee was entitled to satisfy himself by 
investigation of his lessor's title, that the lessor had power to' grant 
such a lease as had been agreed upon. And the same rule applied 
to a sale of leaseholds except where the lease had been granted by 
a bishop (Q, or,- perhaps, by a dean and chapter. In the case of 
lessor and lessee there was usually no inconvenience in this rule ; 
but upon a sale of leaseholds the vendor is frequently unable to 
produce his lessor's title, and it therefore became necessary to 
negative the purchaser's right to sach production. 

6 Upon a sale of leaseholds the condition in general use provides 
that " the purchaser shall not call for the production of, or investi- 
gate, or make any objection or requisition in respect of the title of 
the lessor, or the right to grant the lease;" and the writer has, in 
some cases, substituted the clause : — " or any title prior to or other 
than the said lease ; and such lease shall be deemed valid and well 
granted," for the words in italics. It will be noticed that these 
conditions are much more comprehensive than the provision of the 
new enactment ; and it is an open question whether the latter would 
preclude a purchaser of leaseholds from inquiring into the lessor's 
title and insisting upon an answer to any requisition which would 
not necessitate its actual production. One of the most eminent of 
living conveyancers has expressed an opinion that it would not (m). 
It may be observed that a condition that " the lessor's title will not 
be shown, and shall not be inqyrired into " has been held to mean that 
the title should be accepted without objection or inquiry, and to 
preclude the purchaser from raising an objection disclosed by Acts 
of Parliament (w). On the other hand, a condition that " no requisi- 
tion or inquiry shall be made respecting the title of the lessor or his 
superior landlord, or his right to grant such underlease " was held 
not to preclude the purchaser from objecting that, upon the face of 

(k) Stranks v. St John, L. R. 2 (m) Dart. V. & p. (5th ed.) 168. 

C. P. 376—380 ; 1 Not. 6097. (w) Hume v. Bcntlcy, 5 De G. & 

(!) Fane v. Spencer, 2 Mer. 430. S. 520. 
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the abstract, it appeared from recitals that the lessor had no power 37 & 38 
to grant the lease (o). In the one case the examination of the Acts go ' 
of Parliament involved an inquiry ; in the other the defect was » 
patent, without any inquiry. 

6 It is only the title " to the freehold " that is protected by the 
new rule. Therefore, under all open contracts to grant or assign an 
underlease the right of the immediate lessor to grant such underlease 
must still be established by the production of his title. 

7 The, usual condition as to recitals is that " every deed or docu- Rule II. ' 
ment dated more than twenty years ago shall be conclusive evidence ^ ecit f la to 
of everything recited, stated, noticed, assumed or implied therein" (p). dence. 
The new rule does not in terms extend to matters " assumed or 
implied," and will probably be held to apply only to direct state- 
ments by recital or otherwise (q). Where an abstract commenced 

with a deed more than twenty years old containing a recital that 
the vendor was seised in fee, it was held that no earlier title need 
be shewn (r). 

It is doubtful whether the ordinary condition extends to con- 
clusions of law, and the same doubt applies equally to the rule under 
discussion. It is often advisable to extend the ordinary condition 
sp ecifically to " fac t s T matt ers, and conclusions of Jaw * instead of 
relying upon the general expression " everything." 

8 It is also doubtful whether (in the absence of any misrepresenta- 
tion in the condition) the ordinary condition precludes the purchaser 
from proving the inaccuracy of the recitals or statements to which 
it refers aliunde («). 

9 If it were limited to " sufficient " instead of " conclusive " evidence 
the better opinion is that it would not, but the writer is not aware 
of any express decision upon the point. 

On the whole the new enactment may fairly be relied upon where 
it is merely desired to make recitals evidence of facts: but if it is 
necessary to include matters assumed or implied, or conclusions of 
law, an express condition will still be necessary. In practice it is 
occasionally convenient to fix a shorter limit than twenty years ; 
and such a stipulation is seldom, if ever, found to prejudice a sale. 
The condition is sometimes extended to the " material contents and 
due execution" of recited documents of which the vendor has no 
copies, and cannot obtain production. 

10 Recitals in recent private Acts were not evidence before this 

(o) WaddeU v. Wolfe, L. R. 9 K. 683—687. 

Q. B. 21 ; 3 Not. 1378. (r) BoUon v. London School Board, 

( p) 1 Dav. Conv., 4th ed., 609. 7 Ch. D. 766. 

(q) See Buchanan v. Poppleton, 4 (s) Drysdale v. Mace, 5 D, M. G. 

C. B. N. S. 20 ; Gould v. White, 103—107. 



114 



VENDOR AND PURCHASER ACT, 1874. 



Rule 
Covena: 
for produc 
tion of 
deeds. 




37 & 38. enactment (<), nor were recitals in public Acts conclusive evi- 
Vi j£ 78 'dence(t*). 

* ^J n Hitherto, where the deeds were not handed over no purchaser was 
compelled to complete without a legal covenant for their production, 
even though he would have an equitable right to compel production (v). 

"A legal covenant is, of course, a covenant so framed as to run 
with the land at law ; but it is by no means clear what is meant by 
an equitable right to production, or how such a right can be enforced, 
except, perhaps, against a holder of the deeds who took them with 
notice of the liability to produce them " (x). 

The subject of equitable right to production is treated of by 
Mr. Copinger in the third chapter of his work on " Title Deeds w (y), 
and by Mr. Dart in the ninth chapter of his work on " Vendors and 
Purchasers " (z). Mr. Davidson remarks that " the framer of the 
Act thought it better to have the meaning of the words equitable 
right to j^drntignXa besettled, if necessary, judicially, rather than 
to"aftempt to define it " (a). It has not yet been so settled. 

It has been usual to guard against this right, where necessary, 
by some such condition as the following: — ''The purchaser shall 

not make any objection on the ground of any existing 

covenant for the production of muniments of title being invalid or 
insufficient, or not running with the land or otherwise, nor require 
any other covenant for the production of any such muniments, nor 
make any objection on account of the absence thereof, but shall be 
satisfied in all respects with such existing covenant " (ft). A shorter 
and equally effectual condition, for which the writer is indebted to 
Mr. Dart, is in the following words : — " No objection or requisition 
shall be made on the ground of the absence or imperfection of any 
covenants. . _^ . A : c- . for the production of munuhente 6TtitTe. vr 

Where it is clear that the purchaser will have an equitable right 
to production, the statutory provision may be safely relied upon ; 
but until the words "equitable right " have received a judicial 
interpretation it will be more prudent, in most cases, to insert a 
short condition in the usual way. 

38 Before this enactment a purchaser under an open contract was 
entitled to be furnished, at the vendor's expense, with attested 
copies (c), and covenants for the production of the originals (d) of all 



Rule IV. 
Expense 
of cove- 
nants for 
produc- 
tion. 



(t) Cowed v. Chamber*, 21 B. 
619 ; Shrewsbury Peerage Case, 7 
H. L. C. 1—13. 

(u) Bex v. Greene, 6 A. & E. 548, 
555. 

(v) Barclay v. Raine, 1 Sim, & 
Stu. 449. 



{x) Dart V. & P., 5th ed., 143. 

(y) Pp. 50, 70. 

(z) Pp. 409—414, 5th ed. 

(a) 2 Dav. Conv. (Part 1), 4th ed.,6. 

(b) 1 Dav. Conv., 4th ed., 610. 

(c) Dare v. Tucker, 6 Ves. 460. 

(d) Cooper v. Eniery, 1 Phil. 388. 
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such deeds as were not handed over to him, and were necessary to 37 & 38 
make out a marketable title (e). The usual form of condition is Vl ^ £ ' °» 
given in the next note. It will be observed that the new rule leaves " ^* 
the right to attested copies untouched ; and it will, therefore, still be 
necessary to provide against it where the deeds are not handed over 
to the purchaser. The following condition is often used for this 
purpose : — " The expense of the production, inspection, and exami- 
nation, and of making and furnishing abstracts of all deeds, docu- 
ments, evidences, and muniments of title (if any) not in the vendor's 
possession, and of obtaining, making, and producing all office, 
attested, and other copies of, or extracts from, records, registers, 
deeds, wills, probates, letters of administration, and other documents, 
whether in the vendor's possession or not, and of obtaining, making, 
and producing all declarations, certificates, and other evidence 
whatever, not in the vendor's possession, and of obtaining any 
information not in the vendor's knowledge, whether such production 
inspection, examination, copies, extracts, declarations, certificates, 
or other evidence or information shall be required for the comple- 
tion or verification of the title or abstract, or for any other purpose, 
shall be borne by the purchaser" (/). 

Sometimes it is provided that no objection or requisition shall be 
made in respect of the non-production of the original or an attested 
copy of -any instrument recited in abstracted documents of a specified 
age ; and that if the purchaser shall require any office, attested, or 
other copy of or extract from any document [so recited], whether in 
the vendor's possession or not, and whether for the purpose of 
verifying the abstract or of accompanying or completing the title, 
or otherwise, the expense of complying with every such requisition 
shall be borne by the purchaser. 

18 Formerly, under an open contract, the vendor was entitled to Rule V. 
retain the deeds on covenanting to produce them, if the property he Custody of 
retained was of greater value than any of the lots he sold. Mr. x e ee 8 * 
Dart (g) was of opinion that he might retain them if he retained any 
portion of the property, irrespective of the question of value ; while 
Lord St Leonards (h) considered that the holder of the portion of 
highest value was entitled to them, whether vendor or purchaser. 

In practice it has been usual to stipulate in the following terms : — 
* The vendor will retain such muniments of title as relate to other 
property not included in the sale, and will enter into usual covenants 
with the purchaser for the production and furnishing copies thereof, 

(e) See Dart V. & P., 5th ed., (g) V. & P., 4th e(J., 618, 5th ed., 

676—7 ; Cop. Tit. Deeds, 120 ; and 674. 

1 Dav. Conv., 4th ed., 590. (h) Sug. V. & P., 14th ed., 434. 

(/) 1 Dav. Conv., 4th ed., 609. 

1 2 
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37 9c 38 such covenants to be prepared by and at the expense of the purchaser ; 

It' O an< ^ to ^ e ex P resse ^ *° ^ binding on the vendor and his representa- 
* ^* tives, and to render him and them responsible only while retaining 

the custody of the muniments, but to be binding on the muniments 

into whosesoever hands the same may come." 
The first portion of this condition may now be safely omitted in 

reliance upon Rules 4 and 5 ; the latter portion or some modification 

of it should still be inserted— at any rate in the case of fiduciary 

vendors. 

37 & 38 3. Trustees who are either vendors or purchasers may 
1 e g ' sell or buy without excluding the application of the second 
— — - — section of this Act. 

Rules to 

apply to 

sale or pur- 
chase by 

trustees. LEGAL ESTATE.— MORTGAGEE OR TRUSTEE. 

37 & 38 4. The legal personal representative of a mortgagee of a 
Vl g'J* 78> freehold estate, or of a \copyhol d/ estat e to whic h the mort- 

— g&gee sh all have beenladmitte d, may, on payment of all 

pereoLl sums secured by the mortgage, 1 convey or surrender the 
representa- mort gaged est ate, whether the mortgage be in form an 

tive of •■■■SA^"^^* -- ^"^* ^ 

mortgagee assurance subject to redemption, or an assurance upon 

may con- ^nist. 
vey on 

payment i ft } 1Ba been held that this Section is confined to the case of pay- 
secured merit off and reconveyance, and does not apply t o a transfer , even 
Sect 4 though the consideration may amount to "an sums secured by 
applies the mortgage " (i). In such a ca»e, if the mortgagee has died intesta te 
onl y t0 a s to trust and mortgage estate s, l eaving an infant he ir, a vesting 
ment and order is still necessar y! This decision certainly puts a narrow con- 
recon- gtruction on the word "payment,! 7 and it would seem to follow that 
veyance. ^ Bec ti on <joes not apply to a " payment " by exercising a power of 
.sale, even though the purchase-mo iey may equal or exceed the amount 
due on the mortgage (k). And, ol course, it cannot apply to any case 
where the mortgagee receives less than the total amount of "all 
Bums secured by the mortgage." 

37 & 38 5. Upon the death of a bard, trustee of any corporeal or 

1 *' £ ' mcorporcal hereditament of wtyich such trustee was seised l 

(i) Re Brook's Mortgage, 25 W. (k) Compare Dart V. & P., 5th 

R. 841 ; 4 Not. 1317. ed., 16. J*.„f % 3u 
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V 

in fee simple, such hereditament shall vest Wee a chattel v ? 7 . & 8 £ 
real in the legal personal representative from tvme to § g # 
time of such trustee. \ ~~ 

This section is repealed and \ re-enacted, with alterations, by sect. 
48 of the Land Transfer Act, 18^5 (I), which is as follows : — 

(J\ 48. Section five of the j Vendor and Purchaser Act, S8&39 

1874, shall be repealed on a*id after the commencement of g^o 

this Act, except as to anything duly done thereunder — 

before the commencement? of this Act; 1 and, instead ^Swwd 
thereof, be it enacted, that upon the death of a bare intestate 
trustee 2 intestate as to 8 kny corporeal or incorporeal vest in his 
hereditament of which sucn trustee was seised in fee le 8 al 1 P er " 

\ . sonal 

simple, such hereditament shall vest like a chattel real in represen- 
the legal personal representative from time to time of such tatlve * 
trustee ; but the enactment bjf this section substituted for 
the aforesaid section of "Thel Vendor and Purchaser Act, 
1874," s hall not apply to lands registered under this Act . 

1 Where a bare trustee died intestate between the passing and " Duly 
repeal of sect. 5, and no act had been done to get in the legal estate, done there- 
on the assumption that it was vested in his legal personal representa- 
tive before such repeal, it was held that the legal estate vested in his 
heir (m). 

* A bare trustee is a trustee whose trust is to convey, and who who is a 
would be compelled by a court of equity to do so on the application " bare 
of his cssHi que trust (n). Therefore this section does not apply to trU8tee ' 
the case of a mortgagee dying intestate, which is provided for by 
sect. 4, ante, p. 116. 

8 The words " intestate as to " were introduced because doubts" had 
been expressed whether the original enactment rendered a devise of 
trust estates inoperative. 

6, When any freehold or copyhold hereditament shall 37 & 38 
be vested in a married woman as a bare trustee, she may g'g ' 
convey or surrender the same as if she were a feme sole. 

Married 



(Z) 38 & 39 Vict. c. 87. 279 ; 4 Not. 249. 

(m) Christie v. Ovington, 1 Ch. D. (n) Ibid. / v • > >* />*> 1 
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87 & 38 y^ After the (xmmeneerrwnt of this Act, no priority or 
V£* ' protection shall be given or allowed to any estate, right or 

■ — interest in land by reason ok such estate, right, or interest 

wh^kbare being protected by or tacked w any legal or other estate or 
trustee interest in such land : anca full effect shall be given va 

may con- , • I i • • 

vey as if every Court to this provision, although the person clavmvng 
feme sole. 8UC j l priority or protection aAaforesaid shall claim as a 
abolished purchaser for valuable consideration and without notice : 
as regards Provided always, that this section shall not take away 
tions be- from any estate, right, title, ir interest any priority or 
tween protection which but for this s&ztion would have been given 
1874, and or allowed thereto as against any estate or mterest existing 
isSa. ' before the commencement of tJvis Act. 

/.• A.c«~£~ — — This section is now repealed by sect. 129 of the Land Trans/er 

Act, 1875 (o), which is as follows :— 

38 & 39 129. The seventh section of the Vendor and Purchaser 

V g c i oo ^ ct > 1874, is hereby repealed, as from the date at which it 

—j came into operation, except as to anything duly done 

37 & 38 thereunder before the commencement of this Act. 1 
Vict. c. 78, x gee the first note to aect ^ of ^ e Land Transfer Act ^ 

37 & 38 8. Where the will of a testator devising land in Middle- 
Vl g Q 78> sex or Yorkshire has not been registered within the period 

^- allowed by law in that behalf, 1 an assurance of such 

traUon ?f ^^^ ^° a purchaser or mortgagee by the devisee or by 
wins in some one deriving title under him shall, if registered 

Middlesex, 1 , „ , .. ° 

or York- before, take precedence of and prevail over any assurance 
shire. f rom t ^ e testator's heir-at-law. 

1 Within six months of the testator's d eath : flr within t>r^ y>«™» 
it he jied^upon or beyond the seas (q). In Middlesex, if a will is 
contested, the time is two years ; if it is concealed or suppressed, 
five years ; and if there is any other inevitable obstacle to registra- 
tion, four years (r). In Yorkshire, the time, in case of contest or 
other inevitable difficulty, is extended to six months after the removal 
of the difficulty (*). 

(o) 38 & 89 Vict, c 87. c. 6, s. 15. 

(p) P. 117, ante. (r) 7 Anne, c 20, ss. 9, 10. 

(q) 7 Anne, c. 20, s. 8 ; 2 & 3 («) 2 & 3 Anne, c. 4, s. 22 ; 6 

Anne, c. 4, s. 21 ; 6 Anne, c. 62 Anne, c. 62 (c. 35 in Ruff he ad), 

(c. 35 in Ruffhead), s. 14 ; 8 Geo. 2, s. 15 ; 8 Geo. 2, c. 6, s. 16. 
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APPLICATIONS IN CHAMBERS. 

9. A vendor or purchaser l of real or leasehold estate in 37 & 38 
England, or their representatives respectively, may at any 1c &q * 

time or times and from time to time apply in a summary - — ■ 

way to a judge of the Court of Chancery 2 in England in and pur- 
chambers, 3 in respect of any requisitions or objections, ^ sers . 
or any claim for compensation, or any other question 4 to judge 
arising out of or connected with the contract (not being j^ p ° ^ e _ 
a question affecting the existence or validity of the con- c;de ques- 
tract), and the judge shall make such order upon the 
application as to him shall appear just, and shall order 
how and by whom all or any of the costs of and incident 
to the application shall be borne and paid. 6 

A vendor or purchaser of real or leasehold estate in 
Ireland, or their representatives respectively, may in like 
manner and for the same purpose apply to a judge of the 
Court of Chancery 6 in Ireland, and the judge shall make 
such order upon the application as to him shall appear 
just, and shall order how and by whom all or any of the 
costs of and incident to the application shall be borne 
and paid. 

1 This section, in terms, only applies to questions between vendor Sect. 9 
and purchaser. Such a provision with regard to questions between applies 
a mortgagor and mortgagee is unnecessary, for a proposed mort- ^-J 
gagee, who was dissatisfied with the mortgagor's title, would simply 
decline to advance his money on the proposed security. Where 
questions arose upon a gift of land for the site of a church, under 
36 & 37 Vict. c. 50, s. 1, it was doubted whether this section applied, 
and the difficulty was got over by making the transaction a sale for 
a nominal .consideration (t). Whether or not it applies to questions 
between lessor and lessee has not, so far as the writer is aware, been 
decided. A lessee who pays a premium might fairly be considered 
a " purchaser of ... . leasehold estate ; " and it is observable that 
while sect. 1 speaks of "any contract for sale of land," the first 

(t) Re Marquis of SaUsbury, 23 W. R. 824 ; 3 Not. 2748. 
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37 fc 38 rule of sect 2, which applies to " any such contract as aforesaid," 



Vict. c. 78, 

§9. 



Summons 
may be 



expressly mentions, " a contract to grant " as well as to assign " a 
term of years." In contracts between lessor and lessee, questions 
often arise as to the covenants, &c., to be inserted in the lease, which 
could be much more cheaply and expeditiously settled under this 
section (assuming it to apply) than by an action for specific per- 
formance. 
8 Now the Chancery Division of the High Court of Justice (w). 
8 The Act compels a judge to hear questions argued in cham- 
a? y °* ed ^ >er8 ^ ^ U * ^ ^ e wishes to hear further argument he may adjourn 
into Court the summons into Court (y). In cases where the decision is in favour 
of the title, judgment will be delivered in Court, if the purchaser 
desires it in order to strengthen his title (z). 
Applies to * It was at one time thought that questions of law or construction 

^Mact'ftB on ^ v » 6Ji ^ L no * drap 11 ^ questions of fact, could be decided upon a 
summary application under this section (a). But it has now been 
decided by the Court of Appeal that u whatever could be done 
in chambers, upon a reference as to title under a decree where the 
contract was established, 1 ' in an action for specific performance, can 
be done upon a summons under this section (b). 

The following are some of the questions which have already been 
decided under this beneficial enactment : — 

Whether under general devises by a mortgagee (c) and trustee (d), 
the legal estate in mortgaged and trust property respectively passed. 
Whether a power of sale authorizes a partition (e). Who were the 
particular persons entitled under a devise to a class (/). Whether 
the rule in Shelley's case applies to wills as well as to deeds (g). 
Whether an attempted limitation was void for remoteness (h). 
Whether a post nuptial settlement was void, as against a subsequent 
mortgagee without notice (t). What succession duty was payable, 
and upon what events (j ). Whether a father is a guardian capable 



well as 
law. 



Questions 
decided 
under this 
section. 



(u) 36 & 37 Vict c. 66, a. 34 (2). 

(as) Re Coleman ds Jarrom, 4 Ch. 
D. 165—168 ; 4 Not 361. 

{y) Re Cooper, AUen <fc Harlech, 4 
Ch. D. 802; 4 Not 598 ; Re Brown 
ds Sibly, 3 Ch. D. 156 ; 4 Not. 112, 
114 ; Re Popple ds Barratt, 25 W. It. 
248. 

(z) Re Coleman ds Jarrom, 4 Ch. 
D. 165, 168 ; 4 Not 361. 

(a) Re Poppled: Barratt, 25 W. R. 
248. 

(b) Re Burroughs, Lynn ds Sexton, 
5 Ch. D. 601; 4 Not 983. 

(c) Re Packman <k Moss, 1 Ch. 



D. 214 ; 3 Not. 2613. 

[d) Re Brown ds Sibly, 3 Ch. D. 
156 ; 4 Not 144. 

(e) Re Frith ds Osborne, 3 Ch. D. 
618 ; 4 Not. 114. 

(/) Re Coleman ds Jarrom, 4 Ch. 
D. 165 ; 4 Not. 361. 

(g) White ds Hindle's Contract, 7 
Ch. D. 201 . 

(h) Re Brown <k Sibly, 3 Ch. D. 
156 j 4 Not. 112. 

(t) Re Foster ds Lister, 25 W. R. 
553 ; 4 Not. 1051. 

(j) Re "Cooper, Alien ds Harlech, 
4 Ch. D. 802 ; 4 Not. 598. 



APPLICATIONS IN CHAMBERS. 



121 



of consenting to a gift of an infantf s land for the site of a church $7 k 38 
tinder 36 & 37 Vict. c. 50, s. 1 (fc). Whether a married woman who Vi( *- c - 78 > 
has obtained a protection order «an give a valid receipt for a legacy ° *** 
without her husband's concurrence (I). Whether a mortgagee of a 
life estate and reversion under separate instruments containing the 
usual powers, can sell the fee simple in possession under his separate 
powers of sale, the purchase-money being apportioned (m). Whether 
two surviving trustees had power to sell without the concurrence of „ 
the beneficiaries, where powers of sale and management had been 
given to them jointly with a deceased trustee who was also tenant 
for life (w). Whether the survivor of two trustees in bankruptcy 
could convey alone (o). Whether the survivor of two joint official 
liquidators could affix the seal of the company to an instrument 
which merely carried out an agreement entered into by himself and 
his colleague for the sale of part of the assets of the company ( p). 
Whether the vendor had shown a title to the soil or only to rights of 
pasturage (q). Whether, upon a purchase at £100 per acre, part of a 
drain which bounded the property and which was included in the 
conveyance was to be taken into account in calculating" the purchase- 
money (r). Whether the purchaser can insist upon an answer from 
the vendor and his solicitor to the usual requisition as to the exis- 
tence of incumbrances and objections to title (*). Whether a vendor 
who knowingly sells with a defective title can take advantage of the 
usual condition, giving him power to rescind if the purchaser insists 
upon any objection or requisition which he declines to remove or 
comply with (t). Whether a purchaser from a compounding debtor 
can require evidence that the several instalments of the composition 
are paid or secured (u). 

5 Where the vendor took out a summons and was successful ; but Costs, 
the question was one which a purchaser might fairly raise ; no order 
was made as to costs (x). In most cases, however, the costs have 
followed the event, whether the summons has been taken out by the 



(k) Re Marquis of Salisbury, L. R. 
20 Eq. 527 ; 2 Ch. D. 29 ; 3 Not 
2748. 

(I) Re Coward & Adam, L. R. 20 
Eq. 179 ; 3 Not. 2445. 

\m) Re Cooper, Alien & Harlech^ 
4 Ch. D. 802 ; 4 Not. 598. 

(n) Re Cooke's Contract, 4 Ch. D. 
454 ; 4 Not 507. 

(o) Re WaddeWs Contract, 2 Ch. 
D. 192 ; 3 Not. 2794. 

( p) Re Metropolitan Bank <fc Jones, 
2 Ch. D. 366 ; 3 Not. 2589. 



(q) Re Burroughs, Lynn <fc Sexton, 

5 Ch. D. 601 ; 4 Not. 983. 

(r) Re Popple <& Barratt, 25 W. 
R. 248. 

(s) Re Solomon <fc Davey, 19 Sol. 
J. 715—846. 

(t) Re Phillips & Penfold, 19 SoL 
J. 301. 

(u) Re Kearley <6 Clayton's Con- 
tract, 7 Ch. D. 615. 

(x) Re Coward & Adam, L. R. 20 
Eq. 179 ; 3 Not. 2445 ; Re Kearley 

6 Clayton's Contract, 7 Ch. D. 615. 
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37 & 38 vendor or purchaser (y). But where a purchaser's summons was 

lioiA successful upon one point, and failed upon another, the vendor was 

**** > ordered to pay his costs (2). And in one case, as reported, it appears 

that vendors who took out a summons and were successful upon both 

points, were ordered to pay costs (a). The questions raised in this 

case were, however, of considerable importance and some difficulty, 

and gave rise to a long and elaborate judgment. 

' 6 Now the High Court of Justice in Ireland (6). 

Extent 10. This Act shall not apply to Scotland, and may be 

^e^° rt cited as the Vendor and Purchaser Act, 1874. 

Act. 

(y) Re Packman <fe Moss, 1 Ch. D. Sol. J. 301. 

214 ; 3 Not. 2613 ; Re WaddeWs (z) Re Solomon <& Davey, 19 Sol. J. 

Contoact> 2 Ch. D. 172; 3 Not. 715. 

2794; Re Cooke's Contract, 4 Ch. (a) Re Cooper, Allen <fc Harlech, 

D. 454 ; 4 Not. 507 ; Re Burroughs, 4 Ch. D. 802 ; 4 Not. 598. 

Lynn <k Sexton, 5 Ch. D. 601; 4 Not (6) 40 & 41 Vict. c. 57, ss. 4, 5, 

983 ; Re Popple & Barratt, 25 W. 21, 36. 
R. 248 ; Re Phillips <fc Pen/old, 19 
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PARTITION ACTS, 1868 & 1876. 

31 & 32 Vict. c. 40. 
39 & 40 Vict. c. 17. 



An Act to a/mend the law relating to partition. 31 & 32 

VJct. c. 40, 

Be it enacted, &c. § 1, 

1. This Act may be cited as the Partition Act, 1868. Title of 

Act of 

An Act to amend the Partition Act, 1868. 1868 - 

^ . i o 39&40 

Be it enacted, &c. Vict. c. 17, 

1. This Act may be cited as the Partition Act, 1876, § 1* 
and shall be read as one with the Partition Act, 1868. 

2. This Act shall apply to actions pending at the time 39 & 40 
of the passing of this Act 1 as well as to actions commenced *• o ' 
after the passing thereof, and the term " action" includes a — — - — 
suit, and the term "judgment" includes a decree or order, pending 

actions. 
1 The Act of 1868 was held to be so far retrospective as to autho- 
rise a sale in suit already commenced (a), if a decree for partition had 
not been made (6). 

2- In this Act the term " the Court" means the Court 31 & 32 
of Chancery in England, 1 the Court of Chancery in Ire- Vo ' 

land, 2 the Landed Estates Court in Ireland, 2 and the Court ^— 

of Chancery of the County Palatine of Lancaster, within f e 2*tiSf 
their respective jurisdictions. Court" 

1 By sect. 16 of the Judicature Act, 1873 (c), the jurisdiction 
previously exercised by the High Court of Chancery in England 
was transferred to and vested in the High Court of Justice ; and by 
sect. 34 all causes or matters for the partition of real estates were 
assigned to the Chancery Division. 

* Similar provisions with regard to Ireland are made by sections 
21 and 36 of the Judicature Act (Ireland), 1877 (d). 

(a) Lys v. Lys, L. R. 7 Eq. 126 ; 595, L. R. 10 Ch. 469 ; 8 Not. 1940. 
2 Not. 1828. (c) 36 & 37 Vict. c. 66. 

(6) Pryor v. Pryor, L. R. 19 Eq. (d) 40 & 41 Vict. c. 57. 
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81&32 
Vict. c. 40, 

§4. 

a moiety 
may re- 
quire a 
sale in the 
absence of 
good rea- 
son to the 
contrary. 



lectively, to the extent of one moiety 1 or upwards in the 
property to which the suit relates, request the Court to 
direct a sale of the property and a distribution of the 
proceeds instead of a division of the property between 
or among the parties interested, the Court shall, unless it 
sees good reason to the contrary, 2 direct a sale of the 
property accordingly, and give all necessary or proper 
consequential directions. 



Effect of 
sect. 4. 



What is 
good rea- 
son to the 
contrary. 



1 u The scope of the enactment appears to me to be this: there being 
as I have said, reasons which may induce some of the part owners to 
wish for a partition, and others to wish for a sale and a division of 
the proceeds, the legislature says that if the votes are equally 
divided* one half of the persons interested in the property desiring a 
sale, and the other half a partition, then the half requiring the sale 
shall have the preponderating voice, and the Court shall be bound to 
give them a sale, wholly irrespective of the 3rd section. But still 
there is a certain discretion left to the Court, so that the Court can 
refuse a sale when it is manifestly asked for through vindictive feel- 
ing, or is on any other ground unreasonable. If we then look to 
the 5th section, we shall see how any injustice is guarded against by 
an enactment which, I think, applies to the 3rd and 4th sections." 
Per Lord Hathbrley, C. (g). 

See also notes to sect. 5 (r). 

The Act throws the burden of proof upon the tenant in common 
who resists sale and claims partition (5). 

" The parties interested to the extent of one moiety are entitled to 
a sale as of right, unless there is some good reason to the contrary 
shewn ; they have not to shew any reason for the sale, but a reason 
to the contrary must be shewn." Per Jessel, M. R. (t). 

8 The fact that a sale may possibly diminish the income of an in- 
fant presumptively entitled to a moiety of the property is not "good 
reason to the contrary " (w). 

Nor is the fact that the owner of a moiety is yearly tenant of and 
carries on business upon the entirety of the property (v). 



(q) Peniberton v. Barnes, L. R. 6 
Ch. 685—693 ; 2 Not. 3732. 

(r) P. 128, infra. 

\s) Peniberton v. Barnes, L. R. 6 
Ch. 693 ; 2 Not. 3732 ; Wilkinson v. 
Jobernsy L. R. 16 Eq. 14 ; 8 Not 
834. 



(t) Drinkwater v. Ratdiffe, L. R 
20 Eq. 528—581; 3 Not. 2318. 

(u) Rowe v. Gray, 5 Ch. D. 263 ; 
4 Not. 728. 

(v) Wilkinson v. Joberns, L. R. 
16 Eq. 14; 3 Not. 834. 
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Nor the fact that the property consists of a large landed estate 31 & 32 
or a mansion house, derived by the plaintiff and defendant from a v g ^ > 
common ancestor, coupled with the desire of either party to keep his " 
moiety in the family (») ; even though the property may be almost 
surrounded by, and have been usually occupied with, other property 
of which one party is tenant for life ; especially if the other party 
wishes to buy the whole of the property (y). 

And of course the mere dissent of a minority is not per se u good 
reason to the contrary " though it may largely enter into the conside- 
ration of what is such reason (z). 



PUECHASE OF SHARE IN LIEU OF SALE. 

5. In a suit for partition, where, if this Act had not been 31 & 32 
passed, a decree for partition might have been made, then lQ t S 40 ' 

if any party interested in the property to which the suit - — 

relates requests 3 the Court to direct a sale of the property order sate 7 
and a distribution of the proceeds instead of a division of unl ff s 

parties 

the property between or among the parties interested, the opposing 
Court may, if it thinks fit, 1 unless the other parties inte- ^J^ 11 *" 
rested in the property, or some of them, undertake to share of 
purchase the share of the party requesting a sale, 2 direct questing a 
a sale of the property, and give all necessary or proper sale - 
consequential directions, and in case of such undertaking 
being given 3 the Court may order a valuation of the share 
of the party requesting a sale in such manner as the 
Court thinks fit, and may give all necessary or proper 
consequential directions. 

What the precise eifect of this section may be has not yet been Effect of 
authoritatively settled. sect. 5. 

Lord Hathbrley, C, on appeal from Malins, V.-C, expressed an 
opinion that it was a limitation of the powers conferred by secta 3 
and 4. Oh the other hand, Jesskl, M. R., in a recent case con- 
sidered that sect. 5 confers an absolute right to a sale, quite inde- 
pendently of sect. 3, on any part owner, however small hia interest, 

(x) Pemberton v. Barnes, L. R. (z) Re Langdale, I. R. 6 Eq. 572 — 

6 Ch. 685—694 ; 2 Not. 3732. 574. 

\y) Porter v. Lopes, 7 Cb. D. 358. 
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81 & 82 unless the other part owners, or some of them, are able and willing 

V * C & R 40# to P 1110 * 1 * 86 8UC ^ interest. 

3 °* In the present state of the authorities, the following extracts from 

the judgments in which these opinions were expressed may be pro- 
fitably compared:— 

Opinion of " If we then look to the 5th section, we shall see how any injustice 

3rd and 4th sections. Here a wide discretion is given to the Court The 
Court may think that a sale under the 3rd or 4th section is rather 
hard upon the parties who are very anxious not to have a sale ; and 
if they come forward and undertake to buy the share of the party 
who requests a sale, the Court can give them liberty to do so. . . . 
The case therefore stands thus :— (a) The Court is at liberty, at the 
request of a person holding one tenth and against the wish of the 
persons holding the other nine-tenths, to order a sale, if from the 
nature of the property or from the number of the persons interested 
the Court thinks it right to do so. (0) If the Court finds that the 
parties entitled to a moiety or upwards desire a sale, the Court must 
order it, unless some good reason is shown to the contrary, or unless 
the persons objecting to a sale offer to purchase the shares of the parties 
desiring it, in which case the Court has a discretion to authorize 
themtodoso. r Per Lord Hathbblby, C. (a). 
Opinion of " Where the Court sees no reason at all, still any party interested 
J?!!?^ may apply, and then there is a limit imposed, and the limit is this : 
that the Court shall not exercise the new power given by the 5th 
section, which depends entirely upon the caprice of the party asking, 
without any opinion of the Court being expressed, if other people will 
buy. That is a check upon the new power, not as it has been sup- 
posed to be, a limitation of the 3rd and 4th sections, but it is a new 
power given to any party, whether plaintiff or defendant, to apply 
with or without any reason whatever, to the Court for a sale, and he 
is entitled ask for it, unless somebody is going to buy ; and then 
Williams v. Games says that if he does apply for it, and somebody 
does offer to buy his share, he may withdraw his request. That is 
my view of the law, and considering that Williams v. Games is the last 
decision, I think I am entitled to express that view as one that 
ought to guide me in future, unless corrected, notwithstanding 
observations of Lord Hatherley in the case of Pemberton v. Barnes, 
which seems to point to the conclusion that the 5th section was in 
the nature of a proviso to the following effect : — Provided always, 
that no sale shall be directed under the 3rd and 4th sections of this Act 

(a) Pemberton v. Bournes, L. It. 6 Ch. 685—693, 694 ; 2 Not. 3732. 
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if any other party interested shall undertake to buy the share of the 81 & 32 
parties asking for sale. That appears to me contrary to the plain l( L' » ' 

meaning of the words of the 5th section Therefore * * 

under the 5th section the parties applying are entitled to a sale." Per 
Jessel, M. R. (6). 

It should be remembered that the case from which the last extract Observa- 
is taken was held to fall within sect. 3, and therefore we have toanaonthe 
expressions of opinion which practically amount to opposite dicta, g^ & t 
Or, if the later opinion can be considered an absolute decision of the 
point, it is inconsistent with the opinion previously expressed in a 
superior Court ; and the question may fairly be considered as still 
open to discussion. With great deference to the eminent autho- 
rities who decided Pemberton v. Barnes and Drinhoater v. Ratclife, 
it may be doubted whether the true construction of the section 
does not lie between the two extreme views expressed in those 
eases. 

The wording of the whole section is opposed to the view of Lord 
Hatherley : the fact that sects. 3, 4, and 5 all commence with the 
same words, would lead to the inference that each was intended to 
confer a separate power, and if sect. 5 was merely intended to limit 
the powers given by the two previous sections, such inteutiun would 
have been more accurately and clearly expressed by a short nega- 
tive proviso to the effect of that printed above in italics. i 

On the other hand, it is difficult to reconcile the view of the 
Master of the Rolls with the actual words of the section : it should 
be observed that (o) under sect. 3, the Court may if it thinks 
Jit, under certain circumstances, (0) under sect. 4, the Court slwll, 
unless reason to the contrary is shown, and (7) under sect. 5, the 
Court may if it thinks fit, unless certain things are done, direct a 
sale. To hold that u under sect. 5 the parties applying are entitled to 
a sale " (c), unless an offer is made to purchase their shares, in cases 
" where the Court sees no reason for preferring a sale to a par- 
tition " (d\ is equivalent to saying that the Court shall think a sale 
fit in all cases where no offer to purchase is made. This would 
practically have the effect of taking away from the Court all dis- 
cretion to refuse a sale under sect. 3, for every party who had failed 
to make out a case under that section would be at liberty to claim a 
sale, as of right, under sect. 5. It is true that the other parties 
might intervene with an offer to purchase ; but it would depend 
upon them, and not upon the opinion of the Court, whether, in any 
case, a sale should be prevented. 

(b) Drinkwater v. Ratcliffe, L. R. (c) L. R. 20 Eq. 532. 

20 Eq. 528—531—2, 3 Not. 2318. (d) Ibid. 531. 
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31 & 32 That the Court was intended to have and exercise a discretion 

1 g ~ ' under sects. 3 and 5 is clear from the express words of those sections, 

* and this was recognized by Wickens, V.-C, in a case (e) which is 

cited in the notes t* sect 3 (/), and which has not, it is believed, 

been either questioned or overruled. It was laid down by that 

learned judge that unless such a course was shown to be beneficial 

" the Court ought not to order a sale against the wish of the 

majority. ,, 

Party 2 " It is clear that the Act was intended for the benefit of those 

asking for fc 0WTlers wn0 wan t a sale, in which case the other parties in- 

compelled terested who object to a sale may be compelled to buy the shares or 

to sell his have a sale. But there is nothing to compel a man to aell his^hare^ 

share ^ n( j a p] a i n ^iff wno does no i wish to sell his share under sect, 5, 

" may, on being put to such terms, withdraw his request for a sale, 

and have a partition." Per James, L. J. {g). 

This case appear*, at first sight, to accord with the view expressed 
in Brink water v. Hatch' ffie, but the precise point as to a right to a 
sale did not arise on appeal ; and the dictum that parties who object 
to a sale may be compelled to buy the shares or have a sale must be 
read with the qualification in the section if the Court shall think fit 
Compare the cases cited under sect. 3 (h), where a sale of part of the 
property and a partition of the rest, has been ordered. 
a See sect. 6 of the Aot of 1876 and notes thereto. 



WHO MAY REQUEST A SALE. 

39 & 40 g # j n an ac tion for partition 1 a request for sale 2 may 
R Q t * be made or an undertaking to purchase 8 given on the 

r part of a married woman, infant, person of unsound mind, 

under dis- °r person under any other disability, by the next friend, 
ma^re- g^rdian, committee in lunacy (if so authorized by order 
quest a in lunacy), or other person authorized to act on behalf of 
undertake tne P ers0n under such disability, but the Court shall not 
to pur- be bound to comply with any such request or undertaking 

on the part of an infant unless it appear that the sale or 

purchase will be for his benefit. 

(e) Alien v. Allen, 21 W. R. 842. Ch. 204—5, 3 Not. 1839. 
(/) Ante, p. 124. {h) Ante, p. 125. 

(g) Williams v. Games, L. R. 10 
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* This section clears up doubts which arose under sects. 3, 4, and 89 & 40 
5, of the principal Act. o' A * 

8 It had previously been held that a request for a sale might be * 

made by an infant (t), and by a /erne coverte (k) (who must, however, 
be separately examiner! as to her consent) (I), but not by a person 
of unsound mind by his or her next friend (m). Of course a person 
of unsound mind can now, by his next friend, commence an action 
and request a sale (it). 

* In a recent case it had been held that an undertaking to pur- 
chase could not be given by a feme coverte (o) ; and this decision was 
probably the cause of the new enactment. 



CLAIM FOR PARTITION UNNECESSARY. 

7. For the purposes of the Partition Act, 1868, and of 39 & 40 
this Act, an action for partition shall include an action g^' 17, 

for sale and distribution of the proceeds, and in an action - — 

for partition it shall be sufficient to claim a sale l and dis- ^J^ 
tribution for the proceeds, and it shall not be necessary be claimed 

. i . ,•.. where sale 

to claim a partition. desired. 

1 This section settles the law in accordance with the view of 
Bacon, V.-C. (p). It had been held by Lord Romilly, M. E. (q), 
and Wickens, V.-C. (r), that a partition must be asked for even when 
a sale only was desired. This view was based on the opening 
words of sects. 3, 4, and 5 of the Act of 1868. 



SALE— LEAVE TO BID. 



6. On any sale under this Act the Court may, if it 31 & 32 
thinks fit, allow any of the parties interested in the Vl g'£ 40 ' 

(t) Young v. Young, L. R. 18 (m) Halfhide v. Robinson, L. R. 

Eq. 175 n. ; France v. France, L. R. 9 Ch. 373, 3 Not. 1193. 

13 Eq. 173, 2 Not. 4217 ; Iliggs v. (n) Watt v. Leach, 26 W. R. 475. 

Dorkis, L. R. 13 Eq. 280, 2 Not. (o) Drinhioater v. Ratcliffe, L. R. 

4216 ; Grove v. Comyn, L. R. 18 20 Eq. 528—532. 

Eq. 387, 3 Not. 1718 ; Davey v. {p) Aston v. Meredith, L. R. 11 

WieUisbach, L. R. 15 Eq. 269, 3 Eq. 601, 2 Not. 3466. 

Not. 539. ( q) Teall v. Watts, L. R. 11 Eq. 

(fc) Higgs t. Dorhie, L. R. 13 Eq. 213, 2 Not. 8210. 

280; SherraUv.Sherratt,21W. ^672. (r) Holland v. Holland, L. R. 13 

(I) Leigh v. Edwards, 21 W. R. 835. Eq. 406, 2 Not. 4219. 

k2 
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-«?\* 3 ? rt property to bid at the sale, on such terms as to non- 

Vict. c. 40, x . « , . . ~ . 

§ 6. payment of deposit, or as to setting oft or accounting for 
PartieB the purchase money or any part thereof instead of paying 
interested the same, or as to any other matters, as to the Court 

may be ,■• # 

be allowed seem reasonable. 

to bid. 

Where the owner of a moiety of property consisting of a brick- 
field, cottage, wharves, and valuable substrata of minerals, occupied 
and carried on business as a brick and tile maker upon the entirety, 
liberty was given for him to bid, and in the event of his becoming 
the purchaser he was only to be required to pay into Court half the 
purchase money (s). And all parties interested in a large estate 
consisting of several distinct properties were allowed to bid, 
including persons having the conduct of the sale (t). 



SECT. 30 OF TRUSTEE ACT, 1850. 

31 & 32 7, Sect. 30 of the Trustee Act, 1850, 1 shall extend and 
Yl< * £• 40 » apply to cases where, in suits for partition, the Court 
- — directs a sale instead of a division of the property. 

Sect. 30 of 
^Trustee 

Act, 1850, * This section is as follows : — 



incor- 



porated. ^ And be it enacte( ^ that, w here any decree shall be 



13&14 



Vict. c. 40, made by any court of equity for the specific performance 
§ 30. of a contract concerning any lands, or for the partition or 
Court may exchange of any lands, or generally when any decree 

partie^and » ha11 be Tnade for the conveyance or assignment of any 
unbom land, either in cases arising out of the doctrine of election 
UuXfsin or otherwise, it shall be lawful for the said Court to 
certain declare that any of the parties to the said suit 2 wherein 

cases, and * /• i_ i j 

make such decree is made are trustees of such lands or any 
to^thdT P a rt thereof, within the meaning of this Act, or to declare 



interests. 



( 8 ) Wfflinson v. Johnna, L. R. 16 R. 684, 2 Not. 3342. See also 
Eq. 14—18, 3 Not. 834. Porter v. Lopes, 7 Ch. D. 358. 

(t) Pennington v. Dalbiac, 18 W. 
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concerning the interests of unborn persons 2 who might y*i* 3 ? 
claim under any party to the said suit, or under the will § £ 
or voluntary settlement of any person deceased who was v * 3 t & X L 
during his lifetime a party to the contract or transactions § 3Q # 

concerning which such decree is made, that such interests 

of unborn persons or the interests of persons who upon 
coming into existence would be trustees within the 
meaning of this Act, and thereupon it shall be lawful for 
the Lord Chancellor, intrusted as aforesaid, or the Court 
of Chancery, as the case may be, to make such order o r 
o rders as to the estates, rig hts, and i nterests of su ch 
p ersons bo rn or unborn a s the said. Oourt or th ftaaifl 
L ord Chancellor migh t under the provisions of th is Act 
make concerning the estates, rights, and interest s of 
trustees bom or unborn. 



mr 



1 A lunatic who was entitled to an undivided share was declared Lunatic 
a trustee, and a vesting order was made in respect of his share (u) ; fed*™** 
but in another case the committee of a lunatic was directed to 
execute all necessary assurauces (x). 

2 Parties to a suit were declared trustees, and the interests of Unborn 
unborn persons were declared to be interests of persons who, on * >e 7 ? 8 i lf 
coming into existence, would be trustees, in a case where the title heirs de- 
was very complicated, and had been proved at great expense (y). clared 

A similar declaration was made where an undivided share of trusteefl - 
real estate was limited to A. for life, with remainder (after inter- 
mediate limitations) to his "right heirs." It was held tbat the 
right heirs, being unascertained, came within the meaning of 
" unborn " persons (z). See sect. 3 of the Act of 1876 (a). 



SECTS. 23—25 OF S. E. ACT, 1856. 

8. Sections twenty-three to twenty-five (both inclusive) 31 & 32 
of the Act of the session of the nineteenth and twentieth Vl $*> 40 ' 

{u) Be Mdyneux, 10 W. B. 512. L. R 20 Eq. 20, 3 Not. 1925. 
\x) Re Sherard ; Lowther v. Cvffe, (z) Basnett v. Moxon, L. It. 20 

1D.J.& S. 421. Eq. 182—185, 3 Not. 2239. 
(y) Lees v. Coulton, Lees v. ClvMon, (a) Infra, p. 138. 
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31&32 
Vict c 40, 

§8, 

Sects. 23— 
25 o! S. E. 
Act, 1856, 
incor- 
porated. 



Whether 
order for 
sale ope- 
rates as 
conver- 
sion. 



years of Her Majesty's reign (chapter one hundred and 
twenty), "to facilitate Leases and Sales of Settled Es- 
tates," shall extend and apply to money to be received on 
any sale effected under the authority of this Act. 1 

1 These sections contain provisions similar to those of sects. 34, 
35 and 36 of the Settled Estates Act, 1877, which are printed in extenso 
at pp. 188-192, infra, where the differences between their provisions 
and those of the Act of 1856, are pointed out. 

Where the money produced by a sale had been paid into Court, 
and some of the persons equitably interested therein were abroad and 
under disability, the Court refused to order the fund to be paid out 
to trustees who held powers of attorney (6). But in another case 
an order was made directing trustees to sell and divide the profits 
without the intervention of the Court (c). 

When infants are entitled as part owners of property ordered to 
be sold, their shares of the proceeds of sale will be treated as real 
estate (d). But where a part owner died before sale, his share was 
held to be converted and to go to his personal representatives (€), 
although he had not attained twenty-one (/). And the same rule 
was applied to the case of a married woman dying after sale, but 
before payment out of the proceeds (g). But this case has not been 
followed by the present Master of the Bolls (h). 



PARTIES TO ACTION. 

31 & 32 9. Any person who, if this Act had not been passed, 
Vq ' might have maintained a suit for partition 1 may maintain 

— such suit against any one or more of the parties interested 

maintain without serving the other or others (if any) of those par- 
ties ; and it shall not be competent to any defendant in 
the suit to object for want of parties; and at the hearing 
of the cause 2 the Court may direct such inquiries as 



action. 



{b) Aston v. Meredith, L. B. 13 
Eq. 492, 2 Not. 3510. 

(c) Bayward v. Smith, 20 L. T. 
N. S. 70. ' 

(d) Foster v. Foster, 1 Ch. D. 588, 
3 Not. 2462. 

(c) Arnold v. Dixon, L. B. 19 



Eq. 113. 

(/) Steed v. Preece, L. B. 18 Eq. 
192, 3 Not 1248. 

{g) Fowler v. Scott, 19 W. B. 
972. 

{k) Mildmay v. Quiche, 6 Cb. D. 
553. 
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to the nature of the property, and the persons inte- ?i & 32 
rested therein, and other matters, as it thinks necessary ! Vg ' 

or proper, with a view to an order for partition or sale 

being made on further consideration; 3 but all persons 
who, if this Act had not been passed, would have been 
necessary parties to the suit, shall be served with notice 
of the decree or order on the hearing, 4 and after such 
notice, shall be bound by the proceedings as if they had 
been originally parties to the suit, and shall be deemed 
parties to the suit ; and all such persons may have liberty 
to attend the proceedings ; and any such person may, 
within a time limited by general orders, apply to the 
Court to add to the decree or order. 

1 Coparceners have a common law right, and joint tenants, and Who may 
tenants in common, a statutory right {i) to partition. This right Drm £ 
extends to lands of copyhold or customary (k) as well as of freehold partition, 
tenure. And it is immaterial whether their joint interests are in Copyholds, 
estates of inheritance, or in estates for life (/), or terms of years (m). Life 
But, as regards terms of years, a distinction has been drawn between estates. 
a long term in which the reversion is merely nominal {n) and a short Terms of 
term under a lease with joint liability to rent and covenants (o). ^ eara ' 
And as regards life estates and terms of years it is expressly provided 
that the partition shall not be prejudicial or hurtful to "anny personne 
or personnes, their heirs or successours, other than suche whiche be 
parties unto the said partition, their executors or assigneis " (p). 

Partition may be decreed at the instance of a mortgagee (q) or Mort- 
lessee (r) of an undivided share. But the legal title must be before S 9 ^ 6 
the Court, unless it is outstanding in a mortgagee. Trustees re- 
present their cestuis que trustent, whether as plaintiffs or defend- 
ants (*). 

Where three persons were entitled as tenants in common in fee 
subject to an executory devise over, a sale was ordered under this 
Act subject to the executory devise (t). 

(t) 31 Hen. 8, c. 1. (w) Baring v. Nash, 1 Ves. & B. 

(*) 4 & 5 Vict. c. 35, s. 85 \ 21 & 551. 

22 Vict. c. 94. (o) North v. Gwnan, Beat. 342. 

{I) 32 Hen. 8, c. 32 ; Witts v. (p) 32 Hen. 8, c. 32. 

Slade, 6 Ves. 498 ; GaskeU v. Gas- \q) Fall v. Ekins, 9 W. R. 861. 

hell, 6 Sim. 643. (r) Beaton v. Deardon, 16 B. 147. 

(m) 32 Hen 8, c. 32; Baring v. («) Stace v. Gage, 8 Ch. D. 451. 

Nash, 1 Ves. & B. 551 ; Ames v. (t) Groves v. Carbut, 29 L. T. N. 

Collins, 16 W. R. 74. S. 129. 



Lessee. 
Trustee. 
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31&S2 
Vict, c 40, 

§9, 

Not re- 
versioner. 



Proceed- 
ings at the 
hearing. 



Motion on 
admis- 
sions. 



Evidence 
of title. 



Whether 

contested 

questions 

will be 

decided 

at the 

hearing. 



An action for partition can only be maintained by a part-owner of 
an estate in possession. A reversioner cannot bring such an action (u). 
But where infants were entitled as co-heiresses, subject to the 
dower of their mother (who was living), an order for sale was made 
— apparently by consent (v). 

It has been held that a part-owner whose interest was not origin- 
ally sufficient to maintain a suit could not obtain a sale by amending 
his bill and stating that he had since acquired such an interest. He 
ought to have dismissed his bill and filed another (x). But under the 
present practice the Court would, in such a case, exercise its power 
of allowing the plaintiff to amend under the Rules of Court, 
1875 (y). 

8 An immediate order for sale can be made at the hearing where 
the title is proved (2), but will not be made unless all persons in 
existence who are interested are parties (a) ; or are proved to be out 
of the jurisdiction (&). See notes to sect. 3 of the Act of 1876 (<?). 

In other cases the usual course is to make an order for inquiries 
at the hearing and to make the order for sale on further considera- 
tion. 

Where the allegations in the statement of claim making out the 
title of the plaintiff are admitted by the statement of defence, the 
plaintiff may move upon admissions in the pleadings under the 
Bules of Court, 1875 (d), for the usual inquiries (e). 

But if no defence has been delivered, the plaintiff should file a 
short affidavit concisely verifying the allegations of the statement of 
claim, although the defendant consents to the judgment asked for (/). 

Before the Judicature Acts came into operation the Court at the 
hearing, on some occasions, decided questions of construction arising 
incidentally in partition suits {g), and, by consent, declared the rights 
of parties (A), including infants (i). 

But it was held that partition suits were within the administrative 
and not the contentious jurisdiction of the Court (k), and where the 



(u) Evan* v. Bagshaw, L. R. 8 
Eq. 469, L. R 5 Ch. 340, 2 Not. 
2101,9659; Cass v. Wood, 30 L. T. 
670. 

(v) Grove v. Comyn, L. R. 18 Eq. 
387, 3 Not. 1718. 

{x) Evans v. Bagshaw, L. R. 8 
Eq. 469, L. R. 5 Ch. 340. 

(y) R. S. C, Ord. xxvii r. 1. 

(2) Lees v. Covlton, Lees v. Clutton, 
L. R. 20 Eq. 20, 3 Not. 1925. 

(a) Ibid. ; Mildinay v. Quiche, L. 
R. 20 Eq. 537, 3 Not. 2389, 

(6) Silver v. Udall, L. R. 9 Eq. 



227, 2 Not. 2571. 

(c) 39 & 40 Vict. c. 17, infra, p. 139. 

(d) R. S. C, Ord.xl.r. 11. 

(e) Gilbert v. Smith, 2 Ch. D. 687. 
(/) Senior v. Hereford, 4 Ch. D. 494. 

(g) Hurry v. Hivrry, L. R. 10 Eq. 
346, 2 Not. 2857. 

{h) Burt v. HeUyar, L. R 14 Eq. 
160— 166, 2 Not. 4540. 

{i) JDaveyy. WeiUisbach, L. R. 15 
Eq. 269, 3 Not. 539; Grovev. Comyn, 
L. R 18 Eq. 387, 3 Not. 1718. 

(&) Burt v. Hellyar, L. R. 14 Eq. 
166. 



HEARING AND FURTHER CONSIDERATION. 

4 
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plaintiff's title was contested the Court refused to decide the question, 31 & 32 
and retained the bill for a year with liberty to the plaintiff to bring Vi g'^ 40 ' 
such action as he might be advised (Z). " **• 

But now, sect. 24, sub-sect. 7, of the Judicature Act, 1873 (m), 
appears to make it compulsory for the Court to decide every claim 
properly brought forward in any cause or matter. 

3 " Further consideration " does not necessarily mean technical Meaning 
further consideration in Court. "I should take the words in & of "further 
popular sense as referring to any consideration the cause receives S^* 61 *" 
after the inquiries have been made." Per Lord Cairns, C. (n). 

In such cases it depends upon the result of the inquiries whether 
a sale will be ordered or not (o), and it has been held that a sale 
before certificate is not binding upon the purchaser, even though the 
certificate when made would justify a sale (p). On the other hand, a 
sale before the answer to a special inquiry as to a party presumed 
to be dead, has been supported (q). 

In a recent case judgment was given directing inquiries as to the 
persons interested and whether they were parties ; and ordering a 
sale if it should^aiuae^iLJJiaJLJJie^^ were interested to the 

e ^tgn^n^a^jnjaaty^and requested^ a s ale, a nd all other persons in- 

saleTa^ ft lliy UWfter notices had be en served) if all persons interested 
s'ho uia not appear to be parties (r). 

~JL sale mayD^SrecTeTtoiake place in chambers, before the chief 
clerk, eithejjjyjucticj^£bvj^der, ft^d the chief clerk may himself 
b e allowed to sell by au ction, wit hout 

*^2LsToTn?"n?cSary parties, 
1876, p. 139, infra. 

Where a defendant entitled to one-sixth share was in possession 
of the property (without any contract of tenancy) the Court refused 
after an order for sale, to restrain him from selling hay and turnips 
off the land contrary to the custom of the country, but semble that 
any act amounting to waste would have been restrained (£). 



loneer 




notes 



(I) Slade v. Barlow, L. R. 7 Eq. 
296, 2 Not. 1625 ; Bolton v. Bolton, 
L. R. 7 Eq. 298, n., 17 W. R. 366, 
2 Not. 1625 ; Ward v. Ward, 18 W. 
R. 87 ; Giffard v. Williams, L. R. 5 
Ch. 546 (reversing L. R. 8Eq. 494), 
2 Not. 2C57. 

(m) 36 & 37 Vict. c. 66. 

\n) Powell v. Powell, L. R. 10 Ch. 
130 — 134 : Cf. MUdmayv. Quiche, L. 
R. 20 Eq. 537—8, 3 Not. 2389. 

(o) Buckingham v. SeUich, 22 L. 
T. 370. 



{p) Powell v. Powell, L. R. 10 Ch. 
130. 

{q) Rawlimon v. Miller, 1 Ch. D. 
52, 4 Not. 106. 

(r) Senior v. Hereford, 4 Ch. D. 
494, 4 Not. 625. Compare Under- 
wood v. Stewardson, 20 W. R. 668 ; 
Harper v. Bird, 23 W. R. 646. 

(«) Pemberton v. Barnes, L. R. 13 
Eq. 349—353, 2 Not. 4220. 

(t) Bailey v. Hobson, L. R. 5 Eq. 
180—182, 2 Not. 2598. • 
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SERVICE ON ABSENT PERSONS. 

39 & 40 3, Where in an action for partition it appears to the 
§ 3, ' Court that notice of the judgment on the hearing of the 

cauee cannot be served on all the persons on whom that 

Court to notice is by the Partition Act, 1868, required to be served, 1 
dispense or cannot be so served -without expense disproportionate 
▼ice of to the value of the property to which the action relates, 2 

on d oSSn the Court mav > if lt thinks fit > on the re q uest of an y of 

persons the parties interested in the property, and notwithstand- 
* ing the dissent or disability of any others of them, by 
order, dispense with that service 8 on any person or class 
of persons specified in the order, and, instead thereof, may 
direct advertisements 4 to be published at such times and 
in such manner as the Court shall think fit, calling upon 
all persons claiming to be interested in such property 
who have not been so served to come in and establish their 
respective claims in respect thereof before the judge in 
chambers within a time to be thereby limited. After the 
expiration of the time so limited all persons who shall not 
have so come in and established such claims, whether 
they are within or without the jurisdiction of the Court 
(including persons under any disability), shall be bound 
by the proceedings in the action as if on the day of the 
date of the order dispensing with service they had been 
served with notice of the judgment, service whereof is 
dispensed with ; and thereupon the powers of the Court, 
under the Trustee Act, 1850, shall extend to their interests 
in the property to which the action relates as if they had 
been parties to the action ; and the Court may thereupon, 
if it shall think fit, direct a sale of the property and give 
all necessary or proper consequential directions. 

1 Under the Act of 1868 (u) it had been held that the Court need 
notjnake an order for sale or partition in the absence of any of the 

(u) See sect. 9, ante, p. 134. 
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persons interested (as), bat that an order could be made if such per- 89 & 40 
sons were proved to be abroad (y). And where a person who, if jJ'q 1 ^> 
living, would be entitled to one twenty-fourth of the property, had not * *** . 
been heard of for fourteen years, a sale was ordered in his absence (z), 
tt was also held that, where one of seven tenants in common had 
not been heard of for seventeen years, a good title to the property 
could be made by the other six (a). 

9 On the other hand, where a defendant entitled to one forty-fifth Parties out 
of the property was out of the jurisdiction, the Court refused to °* j«™dic- 
order a sale until he had been served (6). 0D * 

* And even where an immediate decree for a sale was made in the 
absence of parties proved to be abroad, it was held that such order 
ought not to be acted upon until notice had been given to the 
absent parties by advertisement (c). 

4 And in a subsequent case Lord Eomillt doubted whether notice 
by advertisement was sufficient service under sect. 9 of the principal 
Act (d). This doubt is, of course, set at rest by the above section. 

Where trustees were before the Court, service on the persons bene- 
ficially interested was dispensed with (e). 



DISTRIBUTION OF PROCEEDS. 

4. Where an order is made under this Act dispensing yf^^ 4 ^ 
with service of notice on any person or class of persons, § 4, 
and property is sold by order of the Court, the following i^^u~ 
provisions shall have effect : ? f **** 

(1.) The proceeds of sale shall be paid into court to with. 

abide the further order of the Court : 
(2.) The Court shall, by order, fix a time, at the ex- 
piration of which the proceeds will be distri- 
buted, and may from time to time, by further 
order, extend that time : 
(3.) The Court shall direct such notices to be given 
by advertisements or otherwise as it thinks best 

(x) Doddsv. Gronow, 17 W. R. 511. (b) Hurry v. Hurry, L. R. 10 

(y) Silver v. UdaU, L. R. 9 Eq. Eq. 346—348. 

227, 2 Not. 2571. (c) Peters v. Bacon, L. R. 8 Eq. 

(z) Jackson v. Lomas, 23 W. R. 125. 

744. (d) Teall v. Watts, L. R. 11 Eq. 

(a) RawUnson v. MiUer, 1 Ch. D. 213. 

52, 4 Not. 106. (c) Stace v. Gage, 8 Ch. D. 451. 
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?9 & 40 adapted for notifying to any persons on whom 

§^ ' service is dispensed with, who may not have 

previously come in and established their claims 
the fact of the sale, the time of the intended 
distribution, and the time within which a 
claim to participate in the proceeds must be 
made : 

(4.) If at the ^expiration of the time so fixed or ex- 
tended the interests of all the persons inte- 
rested have been ascertained, the Court shall 
distribute the proceeds in accordance with the 
rights of those persons r 

(5.) If at the expiration of the time so fixed or ex- 
tended the interests of all the persons interested 
have not been ascertained, and it appears to the 
Court that they cannot be ascertained, or cannot 
be ascertained without expense disproportionate 
to the value of the property or of the un- 
ascertained interests, the Court shall distribute 
the proceeds in such manner as appears to the 
Court to be most in accordance with the rights 
of the persons whose claims to participate in the 
proceeds have been established, whether all those 
persons are or are not before the Court, and 
with such reservations (if any) as to the Court 
may seem fit in favour of any other persons 
(whether ascertained or not) who may appear 
from the evidence before the Court to have 
any prima facie rights which ought to be so 
provided for, although such rights may not 
have been fully established, but to the exclusion 
of all other persons, and thereupon all such 
other persons shall by virtue of this Act be 
excluded from participation in those proceeds 
on the distribution thereof, but notwithstand- 
ing the distribution any excluded person may 
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recover from any participating person any portion v ? 9 * ^L 
received by him of the share of the excluded g 4^ 
person. 

5. Where in an action for partition two or more sales 39 & 40 

. Vict c 17 

are made, if any person who has by virtue of this Act been g>* ' 
excluded from participation in the proceeds of any of— — — — 
those sales establishes his claim to participate in the pro- ing f pro- 
ceeds of a subsequent sale, the shares of the other persons c *f dg . 

* 7 r where two 

interested in the proceeds of the subsequent sale shall sales, 
abate to the extent (if any) to which they were increased 
by the non-participation of the excluded person in the 
proceeds of the previous sale, and shall to that extent be 
applied in or towards payment to that person of the share 
to which he would have been entitled in the proceeds of 
the previous sale if his claim thereto had been established 
in due time. 



COSTS. 

10. In a suit for partition the Court may make Such 31 & 32 
order as it thinks just respecting costs up to the time of Yl g\ °k*°' 
the hearing. * 1U * 

Costs up to 
hearing. 
Although Lord Romilly, M. R., was, at one time, of a contrary The Court 

opinion (e), it is now settled that this section alters the old rule now has a 

under which all parties paid their own costs up to the hearing. discretion 

There is, now, no general rule as to costs (/) ; they will depend on 

the particular circumstances of each case. Sometimes the old rule 

will still be followed {g) ; but the more usual course has been to 



(e) Landell v. Baker, L. R. 6 Eq. (g) Wilkinson v. Joberns, L. R. 

268, 2 Not. 1226. 6 Eq. 14—17, 3 Not 834 ; Simpson 

(/) Simpson v. Ritchie, L. R. 16 v. Ritchie, L. R. 16 Eq. 103 — 104, 

Eq. 103, 3 Not. 422. 3 Not. 422. 



J 
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31 & 32 charge the whole costs upon the proceeds of sale (h) ; and in 
IM A * n6 absence of special circumstances arising from the conduct 
* v * of any of the parties, Lord Romilly thought this ought to be the 
rule (i). 



POWER TO MAKE RULES. 

30&81 Jl. Sections nine, ten, and eleven of The Chancery 
o^ 40> Amendment Act, 1858, relative to the making of general 

*— orders, shall have effect as if they were repeated in this 

of Chan- ^d, and in terms made applicable to the purposes 
eery thereof. 

Amend- 
ment Act, 
1858, These sections gave power to make rules and orders for carrying 

incorpo- m to effect the purposes of the Act ; but as such powers have not 
been exercised, it is unnecessary to do more than refer to them. 



COUNTY COURTS— JURISDICTION. 

so & 31 12. In England the county courts shall have and 

8 12 ' exerc * se ^ ne ^ke power and authority as the Court of 

* Chancery in suits for partition (including the poWer and 

tion of authority conferred by this Act) in any case where the 

c°ur^ property to which the suit relates does not exceed in 

value the sum of five hundred pounds, and the same 

shall be had and exercised in like manner and subject to 

the like provisions as the power and authority conferred 

by section one of The County Courts Act, 1865. 

{h) Osborn v. Osborn, LR6 Eq. 4217 ; Thompson v. Richardson, I. 

388, 2 Not. 1226; Miller v. Marriott, R. 6 Eq. 596—698. 

L. R. 7 Eq. 1, 2 Not. 1830 ; Leach (t) Cannon v. Johnson, L. R. 11 

v. WestaU, 17 W. K. 313 ; France v. Eq. 90, 2 Not. 3209. 



France, L. R. 13 Eq. 173, 2 Not. 
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CONTINGENT REMAINDERS. 

8 & 9 Vict. c. 106, s. 8. 
40 & 41 Vict. c. 33. 



I 8 & 9 Vict. c. 106, s. 8. 

# 

I An Act to Amend the Law of Real Property, 

8.. That a contingent remainder 2 existing at any time 8 & 9 Vict. 
) after the 81st day of December, 1844, 1 shall be, and, if gg 6 ' 

created before the passing of this Act, shall be deemed to — 

5 have been, capable of taking effect, notwithstanding the ge°nt re- 
j determination, 3 by forfeiture, 4 surrender, 5 or merger, 6 of mainders 
! any preceding estate of freehold, in the same manner as from 
, in all respects as if such determination had not happened. ?lf 4 Dec# 

! i It will be observed that this section is so far retrospective as to *£*£ 

include all contingent remainders existing after the 31st of December, failure of 

/ 1844, whether created before or after the passing of the Act to amend a preced- 

j the law of real property (a). The " Act to amend the law as to con- mg es 
tingent remainders" of 1877 (6), is not retrospective. spective 

i' 9 A vested remainder is one which is ready to take immediate Di 8 tmo 

effect, on the determination of the prior particular estate ; while a tion be- - 
contingent remainder is one which can only take effect in case some tweei * 
other event happens before or simultaneously with, such deter- contingent 
mfhation. remain- 

Formerly it was " not only necessary that a vested legal freehold " er8, 
estate should precede a legal freehold contingent remainder, but some *■*"* * aw * 
such preceding freehold estate must subsist and endure until the time 
when the contingent remainder vests ; that is, until the time when 
the contingency eomes to pass ; for it was a general rule that every 

(a) 8 & 9 Vict., c. 106. p. 145. 

\b) 40 & 41 Vict., c. 33, infra, 



-^ 
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8 & 9 Vict, remainder must vest, either during the particular estate, or else at 

°k Q tne ver ^ ^ nstant °f * te determination " (c). It followed, from this rule 
° that all remainders which were still contingent when the prior 

Contin- particular estate determined were destroyed, and the next remainder 
gent re- then vested took effect. ' 

formerly ' TUU 'pl'lor^pHItTcular estate might determine prematurely by — 
liable to (a) Forfeiture, - ~> - 

destruc- (0) Surrender, or 

tton * (7) Merger, 

or it might expire naturally. 
Forfeiture 4 Forfeiture was usually caused by the owner of the particular 
of prior estate making a feoffment, levying a fine, or suffering a recovery; but 
it might also be incurred in other ways. Forfeiture by feoffment 
was abolished by the " Act to amend the Law of Real Property " (d), 
sect. 4 of which provides that a feoffment shall not have any tor- 
tious operation, while fines and recoveries were abolished by 3 & 4 
Wm. 4, c. 74, which was passed in 1833. 

The case of forfeiture by any other means is provided for by sect. 8 
of the u Act to amend the Law of Real Property," which is printed 
above. 
Surrender B A surrender of a particular estate to the owner of a vested 
of prior remainder determined the particular estate and consequently 
destroyed all intermediate contingent remainders. This case is 
also provided for by sect. 8 of the " Act to amend the Law of Real 
Property." 
Merger of « When the particular estate and the ultimate remainder in fee 
estate became vested in the same person, the former was merged in the fee 
simple, and the effect as regards contingent remainders was the same 
as a surrender. This case is also provided for by the last-mentioned 
enactment. 

The device of limiting estates to trustees to preserve contingent 

remainders, in case of the premature failure of the prior particular 

estate was thus rendered unnecessary. 

Natural But contingent remainders which had not become vested on the 

expiration natural termination of the prior particular estate were still 

estate^ destroyed (a), except when the contingency was the birth of a child 

en ventre sa m&re at the termination of the prior estate, which case 

is provided for by 10 & 11 Wm. 3, c. 16. 

(c) Fearne C. R., 10th ed., 307. v. Perceval, L. R. 9 Eq. 386, 2 Not. 

(d) 8 & 9 Vict. c. 106. 2617; Holmes v. Prescott, 12 W. R. 

(e) Cunlife v. BrancJcer, 3 Ch. D. 636, 1 Not. 2059 ; Festing v. Allen, 
393, 4 Not. 365 ; Brackenbury v. 12 M. & W. 279. 

Gibbons, 2 Ch. D. 417; Perceval 
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C. 

The law has now been altered by the u Act to amend the Law as 8 & 9 Viefc 

to Contingent Remainders " (/ ), which was passed on the 2nd of g « ' 

August, 1877, and is as follows : — " 

New 

enact* 

ment. 

40 & 41 Vict. c. 33. 
An Act to amend the Law as to Contingent Remainders. 

Be it enacted, &c. 

» 

1. Every contingent remainder created by any instru- 40 & 41 
ment executed after the passing of this Act, or by any » 2' ' 

will or codicil revived or republished by any will or - — 

codicil executed after that date, 1 in tenements or heredita- c ?? e f in 

' # which con- 

ments of any tenure, which would have been valid as a tingent re- 
springing or shifting use or executory devise or other ^^iq f 
limitation had it not had a sufficient estate to support it taking 
af a contingent^remainder, 2 shall, in the event of the 
particular estate determining before the contingent re- 
mainder vests,* be capable of taking effect in all respects 
as if the contingent remainder had originally been created 
as a springingj or shifting use or executory devise or other 
executory limitation^ 

1 It will be observed that this enactment is not retrospective. Not retro- 
The old law will, consequently, apply to contingent remainders spective. 
created before the 2nd of August, 1877. 

s " A springing or shif ting use or an exec utory devise differs from Distinc- 
a contingent remainder, not only as ah equitable necessarily differs tion be- 



. from a legal estate, but also in this, that instead of depending on a spr i n gj ne . 
preceding particular estate and co-existing with it as an ulterior use and 
part of the same fee simple, it . springs up independently at a distan ce contingent 
of time, i n defiance rather than evasion of the ru le, th at the opera tion remam er * 
oi every conveyance must be immed iate ; or at least it it did depend 
upon a particular estate it was upon one of a new kind, unknown, as 
such, to the law : namely, a fee simple of limited duration, which 
the common law might allow to subsist by itself, but would by 
no means admit of a remaiader after it, because a fee simple was 
the"greatest possible estate ; and whatever qualifications might be 

(/) 40 & 41 Vict. c. 33. 
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40 & 41 annexed to it, it was a fee simple still. But, without regard to such 
Vict. c. 33, technical scruples, it was settled that, in equity, a deferred or future 
* interest might be created in the first instance ; the grantor retaining 

or a third person taking, not a particular estate, as for a certain 
number of years, for 'life, or in tail, but the entire inheritance, de- 
terminable only upon the happening of that event (if it happened at 
all) upon which the future interest (called a springing or shifting 
use) was to arise" (g). 
Effect of The rule has, hitherto, been that no limitation which could be 
£m>7 construed as a contingent remainder (i.e. which was supported by a 

prior particular estate) should be construed as a springing or shifting 
use, or an executory devise (h). The effect of this enactment will be 
to reverse that rule. 

8 This provides for the determination of the particular estate , by 
whatever means. See notes to 8 & 9 Vict. c. 106, s. 8 (i). 
Applica- 4* A legal contingent remainder expectant on an estate tail could 
tionof rule never ^ e yo {& on the ground of remoteness (k) ; butjjuJ^MM*gi«g4>r 



moteness shifting use or executory devise must take effect within twenty-one 
to cases years after the expiration of specified existing lives (withaaAllQW- 
^'^ ance foTgeslation if it actually exists (I)). A nd any exe cutory estate 
which might poasibly Infringe this ru]LeJg^ 

'He ettect of this Act is* to apply the last-mentioned rule, to con- 
tingent" remainders which depend upon it for their, validity. For 
sucFcontingent remainders are to take effect only in»case thgy^would 

have been valid as executory estates. 

• , . • ** ,m » 

{g) Burton, R. P., 5th ed., 39—40. 2EL.C. 1—28; Sugd., R. P., 116 

(A) Carvwrdine v. Carwardinc, 1 — 121. 
Eden. 27. (I) Bengough v. Edridge, 1 Sim. 

(t) Ante, p. 143—4. 173 ; Coded v. Cadell, 1 CL & F. 

(jfc) Cole v. SeweU, 4 Dr. & War. 1 ; 372. 
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17 & 18 Vict. c. 113. 
80 & 31 Vict. c. 69. 
40 & 41 Vict. c. 34. 



17 & 18 Vict. c. 113. 



An Act to amend the law relating to the admwiistration 

of the estates of deceased persons. 

Whereas it is expedient that the law whereunder the 17 & is 
real and personal assets of deceased persons are admin is- Vict * 
tered should be amended. 1 Be it enacted, &c. Preamble. 

, x. .. •. . , Old law. 

1 Equity regards a mortgage merely as a security for money ; and, 



before this enactment, money so secured formed no exception to the ^ ort S a S es 
general rule that all the debts of a testator or intestate, were, in the payable 
absence of some special provision, payable primarily out of his per- out °* P er " 
sonal estate. And even where mortgaged real estate was specifically 80naltv ' 
devised " subject nevertheless to the mortgages affecting the same " 
it was held that the testator's personal estate was primarily liable to 
pay the mortgage debts (a). In that case, however, the testator had 
directed his debts to be paid out of his personal estate and had 
charged them on his real estate in case the personalty should prove 
insufficient. 

But the rule is stated by Lord Hatherley (then V.-C. Wood) as 
follows : — 

" It has long since been settled by the authorities to which I have 
referred (&), that a devise of an estate, expressed to be subject to a 
mortgage, in no way imposes upon the devisee any liability in respect 
of the mortgage " (c). 

This rule, however, only applied as between the real and personal 

{a) Tovmkend v. Mostyn, 27 B. 447 ; Lockhwrty. Hardy, 9 B. 379 

72. (c) Goodmn v. Lee. 1 K. & j 

(6) Gatom v. Hancock, 2 Atk. 377—380. 

430 ; Watson v. Brickwood, 9 Ves. 

L 2 
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17 & 18 representatives of the testator or intestate and not as between his 

v r?j personal representatives, and the real representatives of his heir or 

Preamble, devisee. Thus, where a testator who had devised mortgaged real 

estate to his wife in fee, and also bequeathed his personal estate to 

w * her, died in 1864, and his wife died two days afterwards, it was held 
that her heir was not entitled to hold the property exonerated from 
Unless the mortgage (d). And the role would yield to an expression of a 
contrary contrary intention. For instance, a testator directed his trustees to 
* receive the rents of his real and leasehold estates and apply the same 
in payment, inter alia, of all his just debts, together with all principal 
money and interest owing upon mortgage of his property. He also 
gave mortgaged leaseholds to A., B. & C, and unincumbered, lease- 
holds to D., and died possessed of no freehold estate. It was held 
that all the leaseholds, according to their respective values, must 
contribute rateably to the payment of his debts, including mort- 
gage debts (e). 

1 L* 18 1« When any person shall, after the thirty-first day of 
c. 113, December, one thousand eight hundred and fifty-four, die 
§ 1. seised of or entitled to any estate or interest in any land 1 



Mortgages <> r other hereditaments which shall at the time of his 
P* 7 ^ 1 ® death be charged with the payment of any sum or sums 
estate of money by way of mortgage, 2 and such person shall not 

chared ^7 k* s w *" or deed, 8 or other document, have signified 
unlesscon- any contrary or other intention, 4 the heir or devisee to 
tentLn 1 whom such land or hereditaments shall descend or be 
expressed, devised shall not be entitled to have the mortgage debt 
discharged or satisfied out of the personal estate or any 
other real estate of such person, but the land or heredita- 
ments so charged shall, as between the different persons 
claiming through or under the deceased person, be pri- 
marily liable to the payment of all mortgage debts with 
which the same shall be charged, every part thereof, 
according to its value, bearing a proportionate part of the 
mortgage debts charged on the whole thereof: 6 Provided 
always, that nothing herein contained shall affect or 
diminish any right of the mortgagee on such lands or here- 
ditaments to obtain full payment or satisfaction of his 

(d) Swainson v. Swamwm, 6 D. (c) Harper v. Munday, 7 D. M. 

M. G. 648. G. 369. 
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mortgage debt either out of the personal estate of the 17 & 18 
person so dying as aforesaid or otherwise : Provided also, c. 113, 
that nothing herein contained shall affect 6 the rights of § L 
any person claiming under or by virtue of any will, deed, interest i 
or document already made or to be made before the first land « 
day of January, one thousand eight hundred and fifty- 
five. 7 



1 Copyholds are within the Act (/), but leaseholds for years are Copy- 
not (g), as regards testators or intestates dying before 31st December, holds. 
1877 (A). Jiwmw- 

And it would probably be held that leaseholds for lives are not years# 
within Locke King's Act, or the Act of 1867 (*). But where free- Lease- 
holds and leaseholds were comprised in the same mortgage, it was holds for 
held in 1862, that they must bear the burden rateably (k). And the * ves * 
same rule was recently applied to a case where the mortgage com- 
prised both real and other personal estate (I). 

A testator who died in 1870, was entitled to an undivided third " Interest 
part of mortgaged real estate settled upon trusts for sale and distri- m k^" 
bution of the proceeds, with a proviso that any beneficiary might enjoy 
his share in specie, but that it should be deemed personal estate. 
Malins, V.-C, held that it was not an interest in land within the 
meaning of the Act. The Act contemplates the taking of land qud 
land (m) 

2 The Act only applies " where there is a defined and specified What is a 
charge on a specific estate, and to the extent of that charge. ,, — Per " mo ^ t 
Lord Romilly, M.R. (n). Therefore a general charge of real estate 

by will, in case the personal estate shall be insufficient, is not a 
charge or mortgage within the Act (o). 

An equitable mortgage by deposit is within the Act (/>), whether Equitable 
there be an agreement to execute a legal mortgage (q) or not (r), m <>rtgage. 



(/) Rowson v. Harrison, 31 B. 
207 ; Piper v. Piper, 1J. & H. 91 ; 
Nelson v. Page, L. R. 7 Eq. 25 ; 2 
Not. 2204. 

(g) Solomon v. Solomon, 33 L. J. 
Ch. 473 ; 1 Not. 2155 ; He Wormsley; 
Hill v. Wormsley, 4 Ch. D. 665 ; 
4 Not. 603. 

(h) See 40 & 41 Vict. c. 34, p. 
156, mfra. 

(i) See and consider Blake v. 
Luxton, 6 T. R. 289—291 ; Ripley 
v. Waterworth, 7 Ves. 425—437. 

(k) Evans v. Wyatt, 31 B. 217 5 



1 Not. 1129. 

(I) TrestraU v. Mason, 7 Ch. D. 
655. 

(m) Lewis v. Lewis, L. R. 13 Eq. 
219 ; 2 Not. 4457. 

{n) Hepworth v Hill, 30 B. 476— 
483. 

(0) Ibid. 

(p) De Rochfort v. Dawes, L. R. 
12 Eq. 540 ; 2 Not. 4760. 

{q) Coleby v. Coleby, L. R. 2 Eq. 
803. 

(r) Pembroohe v. Friend, 1. J. & 
H. 132. 
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17 ft 18 

Vict 

all3, 

§L 

Charge by 
deed. 



What is 
not a 

contrary 
intention 
in wills 
before 
1868. 



What is 
a contrary 
intention 
in wills 
before 
1868. 



even though there may be no memorandum of deposit (s). A 
vendor's lien was held not to be a mortgage within this Act. See 
note 2 to sect 2 of the Amendment Act of 1867 (t). 

8 In 1855 A. conveyed mortgaged real estate in Scotland to B. in fee, 
u with and under the burden of the payment of the real or heritable 
debts which affect the said lands, and also with and under the burden 
of the payment of the real debts or mortgages which affect my pro- 
perty in the Isle of Wight." By his will in 1855 he also devised his 
lands in the Isle of Wight to B. It was, of course, held that B. was 
not entitled to have the Isle of Wight mortgages paid out of A.'s 
personal estate {v). 

4 A testator, who died in 1864, directed the payment of his just 
debts as soon as could be after his decease, and devised mortgaged 
real estate in strict settlement, with trusts {inter alia) to keep down 
the interest of any sum which might be charged thereon by way of 
mortgage. It was held that he had not thus " signified any contrary 
or other- intention " (x). As regards testators whose wills were made 
after 1st January, 1855, and who died before 31st December, 1867, 
it has been held that no " contrary or other intention " was sig- 
nified by a direction by the testator that all his just debts be paid 
as soon as convenient after his decease (y) ; a direction that all his 
just debts be paid out of his estate (z) ; a direction that all his just 
debts be paid and discharged by his executors as soon as convenient 
out of his estate (a) ; a direction that all his just debts should be paid 
by his executors as soon as convenient out of his personal estate (6). 
In all these cases there was a specific devise of mortgaged real 
estate. 

On the other hand, a " contrary or other intention " has been held 
to be signified by testators who died before 31st December, 1867, by 
a gift of residuary real and personal estate " after paying my mort- 
gage and other debts " (c) ; by a gift of residuary real and personal 
estate " subject in the first place to the payment and satisfaction of 
my just debts " (d) ; by a bequest of personal estate " subject to pay- 
ment thereout of all my just debts" (e) ; by a bequest of personal 



(») Davis v. Davis, 24 W. R. 962. 

(t) 30 & 81 Vict. c. 69, p. 155, 
infra. 

(u) Smith v. Moreton, 37 L. J. 
Oh. 6. 

(x) Coote v. Lowndes, L. R. 10 
Eq. 876 ; 2 Not 2935. 

(y) Pembrooke v. Friend, 1 J. & 
H. 132. 

(z) Brovmson v. Lawrance, L. R. 
6 Eq. 1—5 ; 2 Not. 931. 



(a) Woolstencroftv. Woolstencroft, 
2 D. F. J. 847 (reversing 2 GiflL 
192). 

(6) Bowson v. Harrison, 31 B. 
207. 

(c) Oreated v. Oreated, 26 B. 621 
—629. 

(d) Stone v. Parker, 1 Dr. & Sm. 
212. 

(e) Mellish v. VaUins, 2 J. & H. 
194. 
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estate " subject to the payment of my debts " (/) ; by a declaration 17 & 18 



that the testator's personal estate should be liable to the payment 
of all his just debts (g) ; by a bequest of personal estate upon trusts 
for sale and conversion, and, inter alia, payment of all just debts (A), - 
although certain specialty debts, not including the mortgage debts, 
were expressly mentioned (i), and although the devisee of the mort- 
gaged estate was himself one of the executors (A;) ; by a declaration 
that residuary real estate should bear all mortgages charged thereon, 
and that all debts should be paid out of residuary estate (I) ; and also 
by a gift of residuary real estate (m), or of residuary real and personal 
estate upon trust for sale and, inter alia, payment of all just debts (»). 

There was a specific devise, or a disposition equivalent thereto, in 
all these cases ; and the basis of the decisions appears to be that 
other sources were expressly provided for payment. It is settled 
that as regards testators dying before 1868 the word " debts " is suffi- 
cient to include mortgage debts, unless a contrary intention appears (o). 
As to testators dying since the Act of 1867, see Newmarch v. Storr, 
22 Sol. J. 546. 

The following remarks of Lord Webtbury, C, are worthy of note : — 
" I may remark that I should be unwilling to hold that a mere 
technical rule of interpretation is to be regarded in all cases as suffi- 
cient to exclude, or signifying marks of intention so as to bring the 
case within the statute, and that it may probably be better to rest 
each case on its own particular circumstances, collecting the signifi- 
cation and intention in every particular case, not from the words 
only, but from the whole will and the nature of the gifts made by 
the will (p). 

See the cases upon residuary and specific devises in the next note ; 
and as to the rule applicable to testators dying between 31st Decem- 
ber, 1867, and 31st December, 1877, see the Amendment Act of 
1867 (q), and notes thereto. As to testators dying after that date, see 
the Exoneration of Charges Act, 1877 (r). 



{f) Eno v. Tatham, 1 N. R. 529 ; 
1 Not. 104. 

{g) Rodhouse v Mold, 12 L. T. 
N. S. 629 ; 1 Not. 4316. 

(h) Moore v. Moore, 1 De G-. J. & 
S. 602. 

(i) Porcher v. Wikon, 12 W. R. 
1001. 

(k) Smith v. Smith, 3 Giff. 263— 
275. 

(I) Allen v. Allen, 30 B. 395. 

(m) Newman v. Wilson, 31 B. 33 ; 
1 Not. 570. 

(n) Maxwell v. Hyslop, L. R. 4 



Eq. 407 ; 2 Not 102 ; Maxwell v. 
Maxwell, LB.4H. L. 506 ; 2 Not. 
2859 ; see also Dacre v. Patrickson, 
1 Dr. & S. 186—191. 

(o) Stone v. Parker, 1 Dr. & Sm. 
212 ; Maxwell v. Maxwell, L. B. 4 
H. L. 506 ; 2 Not. 2859. 

(p) Bolfe v. Perry, 3 De G. J. & 
S. 486 ; 1 Not. 569. 

(?) 30 & 31 Vict. c. 69, p. 154, 
Wifra. 

(r) 40 & 41 Vict. c. 34, p. 156, 
infra. 



Vict, 
c. 113, 

§1. 
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80 & 31 shall at the time of his death be charged with the 

Vict. c. 69. - c , 6 r 

Preamble, payment of any sum or sums of money by way of mort- 
gage, and such person shall not, by his will or deed 
or other document, have signified any contrary or other 
intention, the heir or devisee to whom such land or 
hereditaments shall descend or be devised shall not 
•be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate or any other real 
estate of such person, but the land or hereditaments so 
charged shall, as between the different persons claiming 
through or under the deceased person, be primarily liable 
to the payment of all mortgage debts with which the 
same shall be charged, every part thereof, according to 
its value, bearing a proportionate part of the mortgage 
debts charged on the whole thereof: 

Doubts on ^^j w hereas doubts may exist upon the construction 

construe- ... 

tion of of the said Act, and it is expedient that such doubts 
Khig's should for the future be removed : 
Act Be it therefore enacted, &c. 

vvl & 8 <59 !• * n *^ e construction of the will of any person who 
§ l t may die after the thirty-first day of December, one 

zz thousand eight hundred and sixty-seven, a general direc- 

direction tion that the debts or that all the debts of the testator 

to'b^paid s " la ^ ^e P 8 ^ ou * °^ ^is P ersona l estate 1 shall not be 
out of deemed to be a declaration of an intention contrary to or 
afty°not other than the rule established by the said Act, unless 
to include guc h contrary or other intention shall be further declared 
debts. by words expressly or by necessary implication referring 
to all or some of the testator's debts or debt charged by 
way of mortgage on any part of his real estate. 

1 This section renders the cases cited in note 4 to Locke King's 
Act (Z), which were based on the principle that a direction to pay 
debts out of personal estate provided a fund for payment of mort- 
gage as well as other debts, inapplicable to the estates of testators 
dying after 31st December, 1867. It will be observed that no men- 
tion is made of a general trust for payment of debts ; and it does not 

(I) Ante, pp. 150 — 1. 
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appear to have been decided whether or not such a trust is merely a 30 & 31 
" general direction'' under this section. Vi ^' * 69 ' 

A testator, who died in 1868, directed all just debts to be paid by * * 
his executors as soon as conveniently might be after his decease. As What is a 
might be expected, this was held insufficient to exonerate a mort- contrary 
gaged eetate («). {£**» 

And although the section only refers to personal estate, a direction since 1867. 
to pay debts out of personal estate, coupled with a charge on residuary • 
real estate in case the personal estate should be deficient, has been 
held insufficient (b). 

And an opinion has been expressed by Malins, V.-C, that a direc- 
tion for payment of debts out of residuary real and personal estate, 
although sufficient if the testator died before 31st December, 1867, 
would be insufficient if he died after that date (<?). A charge of 
specifically devised real estate " in aid of my personal estate and in 
exoneration of my other real estate, with the payment of all my just 
debts and my testamentary expenses," has recently been held in- 
sufficient by the Court of Appeal (<#). 

" If a testator who dies after 1867, wishes to give a direction which 
shall be deemed a declaration of an intention contrary to the rule 
laid down by Mr. Locke King's Act, it must be a direction applying 
to his mortgage debts in such terms as distinctly and unmistakably 
to refer to them."— Per Gipfard, V.-C. (e). 

2. In the construction of the said Act and of this Act, 30 & 31 
the word "mortgage" 1 shall be deemed to extend to any yi< £ Q - 69 » 
lien for unpaid purchase-money 2 upon any lands or * 
hereditaments purchased by a testator. Mortgage 

includes 
vendor's 

1 As to what is a u mortgage " see note 2 to sect 1 of Locke King's Hen. 

Act (/). 

2 Under the last-mentioned Act it was held that a vendor's lien 
was not equivalent to a mortgage (g). 

An intestate died in 1863, seised of a mortgaged estate which had 
been conveyed to him by X., in consideration of his covenant to pay 
the mortgage affecting it, and also to pay a sum of 10,0001. secured by 

(a) Nelson v. Page, L. R. 7. Eq. 545. 

28 ; 2 Not 2204. (e) Nelson v. Page, L. R. 7 Eq. 

{b) SackviUe v. Smyth, L. R. 17 28 ; 2 Not. 2204. 

Eq. 53 ; 3 Not. 1144. (/) P. 149, ante. 

(c) Lewis v. Lewis, L. R. 13 Eq. (g) Hood v. Hood, 3 Jur. N. S. 
219, 225, 227 ; 2 Not 4457. 684 ; Barnwell v. Iremonger, 1 Dr. 

(d) Newmarch v. Storr, 22 Sol. J. & Sm. 242. 
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SO & SI mortgage upon other real estate of X. ; and it was held that the 
Vict, a 69, io,OOOJ. was equivalent to a vendor's lien, and was primarily pay- 

* ** able out of the intestate's personal estate (h). 
Vendor's But a vendor's lien ranks as a mortgage for purposes of general 
Uen * administration (i) ; and Lord Romilly, M. R. considered that, as 

regards a legatee's right of marshalling, the distinction between a 
mortgage and a vendor's lien was untenable. Where a testator had 
purchased but not paid for, an estate which passed under a general 
devise in his will, and his personal estate was exhausted in paying 
the purchase-money, his lordship, accordingly, held that the legatees 
had a lien upon the estate for their legacies (k). 

So far as the estates of persons dying between 31st December, 
1867, and 31st December, 1877, are concerned, this section does not 
apply to cases of intestacy (I). 

As regards persons dying after the latter date, the Act of 1877 
places the estates of testators and intestates upon the same footing (m). 
The last-mentioned Act, the short title of which is the " Exonera- 
tion of Charges Act, 1877," is as follows : — 



40 & 41 Vict. c. 34. 

An Act to amend the Acts seventeenth and eighteenth 
Victoria, chapter one hundred and thirteen, and 
thirtieth and thirty-first Victoria, chapter sixty-nine. 

40 & 41 Be it enacted, &c. 
j" \ 9 ' 1, The Acts mentioned in the Schedule 1 hereto shall 

as to any testator or intestate dying after the thirty-first 

King's December one thousand eight hundred and seventy- 
w'd t 8even > 2 k e held to extend to a testator or intestate dying 
estates of seised or possessed of or entitled to any land or other 
and^^er-' hereditaments of whatever tenure 8 which shall at the 
wise time of his death be charged with the payment of any 

amended. /» i n , » 

sum or sums ot money by way ot mortgage, or any other 
equitable charge, including any lien for unpaid purchase 
money ; 4 and the devisee or legatee or heir shall not be 

(h) Day v. Day, 14 W. R. 261. L. R. 1. Eq. 347. . 
(i) Barnwell v. Iremonger, 1 Dr. (I) Harding v. Harding, L. R. 

& Sm. 242. 13 Eq. 493 ; 2 Not. 4687. 
(k) Lord Lilford v. Powys-Kech, (m) 40 & 41 Vict. c. 34. 
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entitled to have such sum or sums discharged or satisfied *° & 4 * 

. ,. i i. * , . i Vict. c. 34, 

out ot any other estate of the testator or intestate unless § ^ 

(in the case of a testator) he shall within the meaning of 

the said Acts have signified a contrary intention ; and such 
contrary intention shall not be deemed to be signified by a 
charge of or direction for payment of debts upon or out 
of residuary real and personal estate or residuary real 
estate. 5 

1 The following is the schedule referred to : — 

SCHEDULE. 40&41 

Vict. c. 34. 
— Schedule. 



17 & 18 Vict. c. 113. 



30 & 31 Vict. c. 69. 



V 

An Act to amend the law relating to the 
adminstration of the estates of deceased 
persons. 

An Act to explain the operation of the Act 
17 & 18 Vict. c. 113. 



8 It will be observed that this Act is not retrospective ; and there- Not retro- 
fore the law as settled by the decisions referred to in the preceding 8 P ectlve * 
notes, will still apply to the estates of persons dying before 31st 
December, 1877. 

8 This provision is the result of the decision in Re Wormsley(a\ to 
the effect that Locke King's Act does not apply to leaseholds. 

4 A vendor's lien will, therefore, be a charge within these Acts, as 
regards both testators and intestates dying after 31st December, 1877. 
See sect. 2 of the Act of 1867, and notes thereto. 

8 This clause settles the law in accordance with the view expressed Contra»y 
by Malins, V.-C, in Lewis v. Lewis (6), and extends the provision of ktention. 
the Act of 1867 to " residuary real and personal or residuary real 
estate " as well as personal estate. 

2. This Act shall not extend to Scotland. * 17 & 18 

Vict.c.113, 

§2. 

1 Section 3 of the Act of 1867, and section 2 of the Act of 1877, — 

are in the same words as this section. Extent of 

Acts. 

(a) Ante, p. 149. (b) L. K. 13 Eq. 219 ; 2 Not. 4457. 
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40 & 41 Vict. c. la 



An Act to consolidate and amend the Law relating to 
Leases and Sales of Settled Estates. ^ 

40 & 41 Whereas it is expedient to consolidate and amend the 
Vict. c. 18. j aw re i a tincr to leases and sales of settled estates i 1 

Preamble. m ° 

Be it enacted, &c. 



Settled l The original Leases and Sales of Settled Estates Act (a) was 

EstateB passed in 1856, and was amended by four successive Acts passed in 

repeals and 1858 ' 1864 > 1874> and 11876 respectively; and as further amend- 
consoli- ments had been suggested, it was very desirable that all the old 
dates pro- Acts should be repealed, and their provisions, with the necessary 
five°OTe^ amendments, embodied in a consolidated form in a new Act. " The 
vioua. Settled Estates Act, 1877," accordingly repeals (b) the Acts of 1856, 

Acto 1858, 1864, 1874 and 1876, and re-enacts their provisions with 

amendments. Some of the sections of the Act of 1877 are copied 
verbatim from the repealed Acts, and some are copied with merely 
verbal alterations. Others contain provisions of the earlier Acts 
with amendments, and some few are entirely new. In the notes to 
each section of the Act of 1877 it is proposed to point out with what 
section of the repealed Acts (if any) it corresponds, and whether the 
old section has been re-enacted verbatim, or with any and what altera- 
tions. Such of the cases decided under the repealed Acts as are 
applicable to the Act of 1877, will also be referred to in the notes. 

40&41 j^ This Act may be cited for all purposes as "The 
"tl. ' Settled Estates Act > 187 7." 

titi^ (a) 19 & 20 Vict c * 20# (6) Se0t ' 58, 
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MEANING OF "SETTLED ESTATES." 
2. 1 The word " settlement" as used in this Act shall *° * 4 } Q 

. ,. j Vict. c. 18, 

signify any Act of Parliament, deed, agreement, copy of §-*J, 
court roll, will, or other instrument, or any number of i^^L 
such instruments, under or by virtue of which any heredi- tion of 
taments of any tenure or any estates or interests in any ment M< and 
such hereditaments stand limited to or in trust for any "^ttled 
persons by way of succession including any such instru- 
ments affecting the estates of any one or more of such 
persons exclusively. 2 

The term " settled estates" 8 as used in this Act shall 
signify all hereditaments of any tenure, 4 and all estates 
or interests in any such hereditaments, which are the 
subject of a settlement ; and for the purposes of this Act 
a tenant-in-tail after possibility of issue extinct shall be 
deemed to be a tenant for life. 

All estates or interests in remainder or reversion not 
disposed of by the settlement, and reverting to a settlor 
or descending to the heir of a testator, shall be deemed to 
be estates coming to such settlor or heir under or by 
virtue of the settlement. ' 

In determining what are settled estates within the 
meaning of this Act, the Court shall be governed by the 
state of facts, and by the trusts or limitations of the 
settlement at the time of the said settlement taking 
effect. 6 

1 The first two paragraphs of this section are copied from, and 
correspond with, sect! 1 of the Act of 1856, the third paragraph is a 
re-enactment of the material part of sect. 1 of the Act of 1858, and 
the fourth is a similar re-enactment of sect. 3 of the Act of 1864. 

8 The word " settlement " of course includes a sub-settlement of a 
share under a settlement (c). 

(c) Re Bendy, 4 Ch. D. 879. 
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40 & 41 8 Where real estate was devised to trustees upon trust for sale at 

Vict, c.18, their discretion, and investment of the proceeds and payment of the 

5 *• income to one or more persons (successively) for life with remainder 

What con- over » 8UCn eatate nas been held to be " settled " (d). And where real 
statutes a estate was devised upon trust for testator's widow for life, and for sale 
"aettled ^a distribution at her death, an order for sale has been made during 
the life of the widow (e). Real estate devised upon trust for A. for 
her separate use on attaining twenty one or marriage, with remainders 
over in default, was held to be " settled n (/ ). And a similar decision 
was arrived at where real estate was limited to the use of trustees 
upon trust for a married woman during the joint lives of herself and 
her husband, and after her death for such persons as she should (by 
will if she died during his life, and by deed or will if she survived him) 
appoint, and in default in trust for her heirs. In this case a petition 
was presented during the joint lives of the husband and wife (g). 
Trusts to let and manage during the life of A. and the minority of 
her children, and to pay one moiety of the income to A. during her 
life, and subject thereto for the children in equal shares, were held 
to constitute a settled estate ; and an order for sale was made on the 
petition of A., the trustees, and the children (h). 

So where real estate was devised upon trust for sale with the con- 
sent of testator's widow, and subject thereto and to an annuity to 
her, upon trust for testator's four children at twenty-one or marriage, 
with benefit of survivorship, an order for sale was made after the 
death of the widow (i). Accruing shares under a settlement con- 
stitute a succession, so as to render an estate settled (£). 

Where some shares are absolutely vested and others are under 
settlement, the whole estate is considered " settled " (l). And where 
the Court was satisfied that the whole fee simple was vested in one 
or both of two persons who were petitioners, an order for sale was 
made (m). 
Copyholds. 4 Copyholds have been ordered to be enfranchised and sold as 
freehold, the cost of enfranchisement being paid out of the proceeds 
of sale (n). 



. {d) Re % Lamg, L. R. 1 Eq. 416; {h) Re Shepheard, L. R. 8 Eq. 

1 Not. 4924 ; Re Chamberlain, 23 571. 

W. R. 852 ; Re Greene, 10 Jur. N. (i) Collett v. CoUeU, L. R. 2 Eq. 

S. 78. 203 ; 1 Not. 5050. 

(c) Re Morgan, L. R 9 Eq. 587 ; (&) Re Qoodwm, 3 Griff. 620 ; 1 

Carlyon v. TruscoU, L. R. 20 Eq. Not. 988. 
849—352 ; 3 Not. 1988. (I) Ibid. 

(/) Re ff&rn, 29 L. T. N. S. 830. (m) Re Williams, 20 W. R. 967. 

(£) Beioley v. Carter, L. R 4 Ch. («) Re Adair, L. R. 16 Eq. 124 ; 

230—237 ; 2 Not 1691, 1640. 3 Not. 696. 
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• That is, as distinguished from the state of things when an appli- 40 & 41 
cation is made to the Court. See the corresponding section of the g'£ ' 
Act of 1864 (o), and remarks of Stuart, V.-C, in Re Goodwin (p). ^ *' 

Before 1864 it had been held that where a prior particular estate Time of 
had determined, and the estate had become vested in fee simple in settlement 
possession, in several persons it had ceased to be " settled," and the ^ ^ 
Court had no jurisdiction to order a sale under the Act of 1856, governs 
although some of the persons entitled might be infants (q). A question 
lease could, under such circumstances, be authorised under 1 Wm. states are 
IV. c. 65, 8. 17, if all parties interested were before the Court (r). " settled." 

Sect. 17 of 1 Wm. IV. c. 65 is as follows :— 1 Wm. IV. 

"Where any person being an infant under the age of twenty-one ~ ®~> 
years is or shall be seised or possessed of or entitled to any land in fee « ■** * 
or in tail, or to any leasehold land for an absolute interest, and it shall j^ ^ 
appear to the Court of Chancery to be for the benefit of such person leases of 
that a lease or underlease should be made of such estates for terms of infants* 
years for encouraging the erection of buildings thereon, or for repairing e8tate8 * 
buildings actually being thereon, or the working of mines, or otherwise 
improving the same, or for farming or other purposes, it shall be lawful 
for such infant or his guardian, in the name of such infant, by the direction 
of the Court of Chancery to be signified by an order to be made in a 
summary way upon the petition of such infant or his guardian, to make 
such lease of the land of such persons respectively or any part thereof, 
according to his or her interest therein respectively, and to the nature of 
the tenure of such estates respectively, for such term or terms of years, and 
subject to such rents and covenants as the said Court of Chancery shall direct." 

Probably, however, the Court would now consider that such a case 
falls within the Settled Estates Act, 1877 (a). 



MEANING OF "THE COURT." 

3. The expression " the Court " in this Act shall; so 40 & 41 
far as relates to estates in England, mean the High Court Vl g* £ 18> 

of Justice, and all causes and matters in respect of such - 

estates commenced or continued under this Act shall, J n * er P re - 

' tation of 

subject to the provisions of the Judicature Acts, be "the 
assigned to the Chancery Division of the High Court of ourt ' 

(o) 27 & 28 Vict. c. 45, a. 3. R. 739 ; 1 Not. 738. 

(j>) 3 Giff. 620—628 ; 1 Not (r) Re Clark, L. R. 1 Ch. 292. 

988. (*) See Re William*, 20 W. R. 

{q) Re Bardm, 7 W. R. 711 ; 5 967. 
Jur. N. S. 1378 ; Re BirOe, 11 W. 

M 
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40 & 41 j us tice in like manner as if such causes and matters had 

Vict. c. 18, 

§ 3 # arisen under an Act of Parliament by which, prior to the 

passing of the Judicature Acts, exclusive jurisdiction in 

respect to such causes and matters had been given to the 
Court of Chancery, or to any judges or judge thereof 
respectively. 1 

The expression " the Court " in this Act shall, so far 
as relates to estates in Ireland, mean the Court of 
Chancery in Ireland. 2 

1 This section is new, and it has the effect of shortening several 
subsequent sections by the omission of words describing the Courts 
in England and Ireland respectively. 

2 Now the Chancery Division of the High Court of Justice in 
Ireland (t). 



COURT MAY AUTHORISE LEASES. 



40&41 
Vict. c. 18. 

§4. 

Power to 
authorise 
leases of 
settled 
estates. 



Condition 
I. 

Terms for 
which 
leases may 
be autho 
rised. 



4, It shall be lawful for the Court, if it shall deem it 
proper and consistent with a due regard for the interests 
of all parties entitled under the settlement, and subject 
to the provisions and restrictions in this Act contained, 
to authorise leases of any settled estates, or of any rights 
or privileges over or affecting any settled estates, for any 
purpose whatsoever, whether involving waste or not, 
provided the following conditions be observed i 1 

First. 2 Every such lease shall be made to take effect 
in possession 8 at or within one year next after 
the making thereof, and shall be for a term of 
years not exceeding for an agricultural or oc- 
cupation lease, so far as relates to estates in 
England, twenty-one years, or so far as relates 
to estates in Ireland thirty-five years, 4 and for a 
mining lease 5 or a lease of water mills, way 



(t) 40 & 41 Vict c. 57, ss. 21 and 36. 
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leaves, water leaves, or other rights or easements f ° & 41 
forty years, and for a repairing lease sixty r^ ' 

years, and for a building lease ninety-nine 

years : Provided always, that any such lease 
(except an agricultural lease) may be for such 
term of years as the Court shall direct, where 
the Court shall be satisfied that it is the usual 
custom of the district and beneficial to the in- 
heritance to grant such a lease for a longer 
term 6 than the term hereinbefore specified in 
that behalf: 
Secondly. 7 On every such lease shall be reserved the Condition 
best rent 8 or reservation in the nature of rent, _J 
either uniform or not, that can be reasonably Be f t rent 

. -iiiip i ^ to be re- 

obtained, to be made payable half yearly orBerved. 
oftener without taking any fine or other benefit 
in the nature of a fine : Provided always, that 
in the case of a mining lease, a repairing lease, 
or a building lease a peppercorn rent 9 or any 
smaller rent than the rent to be ultimately 
made payable may, if the Court shall think fit 
so to direct, be made payable during all or any 
part of the first five years of the term of the 
lease: 
Thirdly. 10 Where the lease is of any earth, coal, stone, Condition 
or mineral, a certain portion of the whole rent ^ 
or payment reserved shall be from time to time Invest- 
set aside and invested as hereinafter mentioned, 11 j^ J 
namely, when and so long as the person for the rent °* 
time being entitled to the receipt of such rent is leases. 
a person who by reason of his estate or by virtue 
of any declaration in the settlement is entitled 
to work such earth, coal, stone, or mineral for 
his own benefit, one fourth part of such rent 
and otherwise three fourth parts thereof; and 
in every such lease sufficient provision shall be 

m2 
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40 4 41 
Vict, a 18, 

§4 



Condition 
IV. 

Timber 
not to be 
felled. 



Condition 
V. 

Xeaaes to 
be by 
deed with 
power of 
re-entry. 



made to ensure such application of the aforesaid 
portion of the rent by the appointment of 
trustees or otherwise as the Court shall deem 
expedient : 

Fourthly. 10 No such lease shall authorise the felling 
of any trees except so far as shall be necessary 
for the purpose of clearing the ground for any 
buildings, excavations, or other works authorised 
by the lease : 

Fifthly. Every such lease shall be by deed, and the 
lessee shall execute a counterpart thereof, and 
every such lease shall contain a condition for 
re-entry on non-payment of the rent for a 
period of twenty-eight days 12 after it becomes 
due, or for some less period to be specified in 
that behalf. 



1 The first paragraph of this section is a re-enactment of the 
corresponding part of sect. 2 of the Act of 1856, with the omission 
of words defining " the Court." 

An application for an order authorising a lease must be made by 
petition (u). As to the mode in which leases may be authorised, 
see sect. 10, infra, 

2 This sub-section re-enacts in a consolidated form the provisions 
of the corresponding sub-section of sect. 2 of the Act of 1856, and 
sects. 2 and 4 of the Act of 1858, with slight alterations. 

Possession. 8 See Be Ford (»), cited under sect. 7, infra. 

Occupa- 4 Under the Act of 1856 the time for which agricultural and occu- 

tion leases pation leases could be authorised was the same in Ireland as in 
in Ireland. ^ , , . . 

England, viz., twenty-one years. 

6 Where a mining lease was authorised the order included "so 
much land as the trustees shall consider necessary for the convenient 
and effective working of the minerals v (x). For a special order 
authorising a mining lease for forty years, see Re Boyd (y). 

6 The trustees of a charity were authorised to grant building 
leases for 600 years («). And an order authorising a building lease 
for a term of 999 years at a fee farm rent was made, on evidence 



Mining 
lease. 



(u) Sect. 23, infra. 
\v) L. R. 8 Eq. 309 ; 2 Not. 
2004. 

(x) Re Rcveley, 11 W. R. 744 ; 1 



Not. 739. 

(y) I. R. 8 Eq. 76. 

(z) Re Cross, 27 B. 592. 



COURT MAY AUTHORISE LEASES. . 165 

being given that such was the invariable custom of the country, and 40 & 41 
that the property could not be beneficially disposed of for that pur- g J* 18> 
pose on any other terms (a). * 

7 The first clause of this sub-section is a re-enactment of the cor- (2.) 
responding sub- section in the Act of 1856. 

8 The " best rent " means the best terms which can reasonably be Best rent, 
made for the benefit of the beneficiaries under the settlement. There- 
fore where an existing lease was surrendered (b) the value of the old 

lease was taken into account in fixing the rent under the new 
lease (c). 

9 The latter part of this sub-section is new. Where a testator had 
entered into contracts for granting building leases with provisions 
for apportioning the ground rents among the houses in such a 
manner that some would be held at a peppercorn rent, it was 
doubted in 1861 whether the Act of 1856 applied, and a private Act 
of Parliament was considered necessary to authorise the trustees of 
the will to carry out such contracts (d). 

10 Sub-sects. 3 and 4 are verbatim re-enactments of provisions in 
the Act of 1856. 

11 See sects. 34 — 36, in/ra, p. 188 — 192, as to investment. 

19 In the corresponding sub-section in the Act of 1856 this period 
was " not less than twenty-eight days." 



LEASES— SPECIAL COVENANTS. 

5. Subject and in addition to the conditions herein- 40 & 41 
before mentioned, every such lease shall contain such lc »g ' 

covenants, conditions, and stipulations as the Court shall — 

deem expedient with reference to the special circumstances m a^ s on - 

of the demise. 1 tain special 

covenants. 



l 



This is a verbatim re-enactment of sect. 3 of the Act of 1856. 



LEASES— PARTS OF ESTATES. 

6, The power to authorise leases conferred by this Act 40 & 41 
shall extend to authorise leases either of the whole or any Vg ' 

(a) Re Carr, 9W.R 776. (d) Oust v. Middleton, 3 D. F. 

(6) See sect. 7, infra. J. 33. 

(c) Re Rawlins, L. R. 1 Eq. 286. 
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_£* * 4 } Q parts of the settled estates, and may be exercised from 

Vict. c. 18, f. J 

| Q t time to time. 1 

settled * ^his * 8 a ve rb<x>ti™> re-enactment of sect. 4 of the Act of 1856. 

estates 

maybe 

leased. 



LEASES -SURRENDER. 



40 & 41 7. Any leases, whether granted in pursuance of this Act 
1 8 7 ' or otherwise, may be surrendered either for the purpose 

- — of obtaining a renewal of the same or not, and the power 

may* be ^° au ^ or i se leases conferred by this Act shall extend to 
surren- authorise new leases of the whole or any part of the 

dered and -i j», ±. • j • -iji i 

renewed, hereditaments comprised in any surrendered lease. 1 

1 This section merely consolidates the provisions contained in sect. 
5 of the Act of 1856 and sect. 5 of the Act of 1858. 

Where an old lease is surrendered under this section and a new 
one granted, the latter takes effect in possession, although an existing 
underlease may not have been surrendered ; and the term of the 
underlease continues as if the lease had not been surrendered (e). As 
to the effect of a surrender on the rent under a new lease see Be 
Rawlins, cited under sect. 4 (1). 



LEASES— PRELIMINARY CONTRACTS. 

40 & 41 8. The power to authorise leases conferred by this Act 
VlC g4 18 ' shall extend to authorise preliminary contracts to grant 

!_ any such leases, and any of the terms of such contracts 

Power to may b e varied in the leases. 1 

authorise * 

leases to 

extend to i rp^ ig a ver batim re-enactment of sect. 6 of the Act of 1856. 
prelimi- 
nary con- 

tracte * (c) Re Ford, L. It. 8 Eq. 309 ; 2 Not. 2004. 
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LEASES— SETTLED MANORS. 

9. All the powers to authorise and to grant leases con- 40 & 41 
tained in this Act shall be deemed to include respectively g q ' 

powers to authorise the lords of settled manors 1 and - — 

powers to the lords of settled manors to give licenses to f™^*^ 
their copyhold or customary tenants to grant leases of include 
lands held by them of such manors to the same extent fordfof 
and for the same purposes as leases may be authorised or settled 

... manors to 

granted of freehold hereditaments under this Act. give 

licenses to 
their copy- 
1 This section contains provisions similar to those of sect. 3 of the hold or 

Act of 1858, with the addition of a power to the Court "to authorise customary 

the lords of settled manors" to give licenses, which had probably been —ant 

accidentally omitted in the earlier enactment. leasee 



LEASES— HOW AUTHORISED. 

10. 1 The power to authorise leases conferred by this v *° t & 4 J« 
Act may be exercised by the Court either by approving § j[Q # 
of particular leases or by ordering that powers of leasing, — 

in conformity with the provisions of this Act, shall be which 
vested in trustees in manner hereinafter mentioned. 2 If* 868 ^ &J 

be autho- 



rised. 



1 This is a verbatim re-enactment of sect. 7 of the Act of 1856. 



s 



See sect. 13, infra, p. 168. 



LEASES— EVIDENCE ON APPLICATION. 

11, When application is made to the Court either to 40 & 41 
approve of a particular lease or to vest any powers of Vl « t# - c J 18, 
leasing in trustees, the Court shall require the applicant — 
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Vict**i8 leases thereby authorised should be submitted to or be 
§ 14. ' settled by the Court or a judge thereof, 2 or be made con- 
c „ ti formable with a model lease deposited in the judge's 
that leases chambers, 8 save only in any case in which the parties 
be settled applying for the order may desire to have any such con- 
Court not dition inserted, or in which it shall appear to the Court 
sertedTn that there is some special reason rendering the insertion 
orders f SU q\ 1 a condition necessary or expedient. 

made " '■ 

under this 

Act. i rphjg jg a re-enactment of sect. 1 of the Act of 1864, with merely 

verbal alterations to render it applicable to " this Act" instead of to 

sect. 10 of the Act of 1856. 
8 When powers of leasing were vested in trustees prior to the Act 

of 1864, the usual course was to order all leases to be settled in 

chambers (m), but not necessarily by conveyancing counsel (n). 
Settling 8 Where, however, building leases of plots for small houses were 

* vf 868 ^ authorised, a model lease was deposited in chambers (o). And when 

the leases were of cottages on a large estate, for which a printed form 

of lease was used, settlement in chambers was dispensed with ( p) . 
Since 1864 it has not been thought necessary to have even mining 

leases settled in chambers (q). 
As to settling conveyances in chambers on a sale under this Act, 

see Be Eyre (r). 

4.0 & 41 15. 1 Provided also, that in all cases of orders (whether 
815 ' un( ler this Act or under the corresponding enactment of 

— — the Acts hereby repealed) 2 in which any such condition 

where* 10118 as l* 8 * aforesaid shall have been inserted, it shall be 
inserted lawful for any party interested to apply to the Court to 
struck out. alter and amend such order by striking out such con- 
dition, 8 and the Court shall have full power to alter the 
same accordingly, and the order so altered shall have the 
same validity as if it had originally been made in its 
altered state; but nothing herein contained shall make it 

(m) Me Chambers, 28 B. 653. (p) Me Sari of Jersey, 9 W. R. 

(n) Re Jones, 5 Jur. N. S. 138 ; 609. 

He Procter, 3 Jur. N. S. 534. (q) Me Doming, 14 W. R. 125 ; 

(o) Me Hemingway, 7 W. R. 279. 1 Not. 4666. 

Compare A.-G. v. Christchurck, 3 (r) 4 K & J. 268. 
Giff. 514. 
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obligatory on the Court to act under this provision in any v *°. & ** 
case in which from the evidence which was before it when § jg^ 

the order sought to be altered was made, or from any 

other evidence, it shall appear to the Court that there is 
any special reason why in the case in question such a 
condition is necessary or expedient. 

1 This section corresponds with sect. 2 of the Act of 1864, which 
applied only to orders made under sect. 10 of the Act of 1856. 

8 This section, it will be observed, applies to orders under the 
previous Acts as well as under that of 1877. 

3 The power of striking out the condition requiring leases to be 
settled in chambers has been exercised in a case where an order was 
made before the passing of the Act of 1864 (s), and also in. a case 
where a petition was presented before, and an order made after, the 
passing of the last-mentioned Act (£). 



COURT MAY AUTHORISE SALES. 

16, It shall be lawful for the Court, 1 if it shall deem it 40 & 41 
proper and consistent with a due regard for the interests 2 Vl g^ 18, 

of all parties entitled 3 under the settlement, and subject L_ 

to the provisions and restrictions 4 in this Act contained, au^rSe y 
from time to time to authorise a sale 6 of the whole or any sales of 
parts 6 of any settled estates, 7 or of any timber (not being estates and 
ornamental timber) growing on any settled estates, and of timber. 
every such sale shall be conducted and confirmed in the 
same manner as by the rules and practice of the Court 
for the time being is or shall be required in the sale of 
lands sold under a decree of the Court. 

1 This section differs from sect. 11 of the Act of 1856 only in omit- 
ting the definition of the word " Court," which is supplied by sect. 3 (u). 

a Even where all parties interested concurred, the Court refused, 
in 1866, to make an order for a sale by private contract without a 

(*) Re Hoyle f 12 W. R. 1124. («) P. 161, ante, 

(t) Re Russell, 22 W. R. 399. 
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40 & 41 
Vict. c. 18, 

§16. 



Persona 
entitled. 

Restric- 
tions. 



" A sale." 



Settled 
estates. 



reference to chambers to ascertain whether such sale was for the 
benefit of the persons interested (v). But now, where the evidence shows 
that a sale will be beneficial, the usual course is to make an order on 
the hearing of the petition. See Cons. Ord. XLL, r. 22, cited under 
sect. 23, infra, 

9 "Parties entitled" means persons beneficially entitled; and 
trustees can only consent to a sale on behalf of unborn children (w). 

4 The Court cannot authorise a sale if the settlement contains an 
express declaration to the contrary (x) ; but the fact that the settle- 
ment contains a power of sale does not restrict the power of the 
Court (y). 

5 The Court will not confer general powers of sale, but will only 
authorise such particular sales as are proved to be beneficial (s). 

• Minerals may be sold apart from the surface (a), and on such a 
sale a rent-charge may be reserved in respect of surface damage (6). 
See sect. 19, infra, 

7 What the Court is authorised to sell is the interest comprised in 
the settlement ; but if a particular estate is settled, and the trustees 
of the reversion have a power of sale, the fee simple in possession may 
be sold (c). 



PROCEEDINGS FOR PROTECTION. 



^7 



40 & 41 17. 1 It shall be lawful for t 

8 17 ' P r0 P er an< ^ consistent with a 

— of all parties who are or may 

i^fof" the settlement, and subject t< 
protection, tions in this Act contained, to 
petition to Parliament, parliaj 
proceedings appearing to the 
tection of any settled estate, 
part of the costs and expense! 
and paid by means of a sale 
all or any part of the settled 



e Court, if it shall deem it 
ue regard for the interests 
ereafter be entitled under 
the provisions and restric- 
anction any action, defence, 
entary opposition, or other 
ourt necessary for the pro- 
nd to order that all or any 
in relation thereto be raised 
mortgage of or charge upon 
state, or be raised and paid 




(v) ReffUtm, 14 L. T. N. S. 129. (a) Re Mallin, 3 Gift 126 ; Re 

{w) Grey v. Jenkins, 26 B. 351—6. Law, 7 Jur. N. S. 611. 

{x) Sect. 38, infra, p. 193. (b) Re MUward, L.R. 6 Eq. 248 ; 

(y) Ibid ; Re Thompson, Joh. 418 2 Not. 1113. 

—423. (c) Grey v. Jenkins, 26 B. 351—6. 
(z) Re Peacock, 15 W. R. 100. 
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out of the rents and profits of the settled estate, or out of *° * 4 J 
any moneys or investments representing moneys liable to g j*^ 
be laid out in the purchase if hereditaments to be settled 
in the same manner as thf settled estate, or out of the 
income of such moneys or investments, or out of any 
accumulations of rents, promts, or income. 

1 This section is new and has not yet been the subject of judicial 
interpretation. 



SALES— FEE FARM RENT. 

18. 1 When any land is sold for building purposes it 40 & 41 
shall be lawful for the Court, if it shall see fit, to allow ^jg 18 ' 

the whole or any part of the consideration to be a rent 1_ 

issuing out of such land, which may be secured and settled ponsjdera- 

& i ii tionfor 

in such manner as the Court shall approve. land sold 

for build, 
ing may be 
1 This is a verbatim Te-enactment of sect. 12 of the Act of 1856, a fee farm 

rent. 



SALES— RESERVATION OF MINERALS. 

19, 1 On any sale of land any earth, coal, stone, or 40 & 41 
mineral may be excepted, 2 and any rights or privileges g^g 1 ' 

may be reserved, and the purchaser may be required to — 

enter into any covenants or submit to any restrictions ^ m ^y i^ 
which the Court may deem advisable. excepted 

from sales. 

1 This is a verbatim re-enactment of sect. 13 of the Act of 1856. 
8 See note 6 to sect. 16 (d). 

(d) Ante, p. 172. 
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LAYING OUT ROADS, STREETS, &c. 

40 & 41 jJO. It shall be lawful for the Court, 1 if it shall deem 
§ 20 ' ** P r0 P er an ^ consistent with a due regard for the in- 

terests of all parties entitled under the settlement, and 

authorise^ subject to the provisions and restrictions in this Act con- 
dedication tained, from time to time to direct that any part of any 
part of settled estates be laid out 2 for streets, roads, paths, 
estates f 8( l uare8 > gardens, or other open spaces, sewers, drains, or 
streets, watercourses, either to be dedicated to the public or not ; 
other' "* an( * ^he Court may direct that the parts so laid out shall 
works. remain vested in the trustees of the settlement, or be con- 
veyed to or vested in any other trustees upon such trusts 
for securing the continued appropriation thereof to the 
purposes aforesaid in all respects, and with such provisions 
for the appointment of new trustees when required, as by 
the Court shall be deemed advisable. 

1 This section corresponds with sect. 14 of the Act of 1856, but 
omits the definition of the word " Court" which that section con- 
tained. See sect. 3 (e). 

8 General powers may be vested in trustees under this section, and 
the plans of the land proposed to be laid out need not be submitted 
to the Court on each exercise of the power (/). 

f° & 41 21. Where any part of any settled estates is directed 

§ 21. ' to ^ e ^ a ^ out ^ or su °k P ur P oses as aforesaid, 1 the Court 

~ : — may direct that any such streets, roads, paths, squares, 

ingout gardens or other open spaces, sewers, drains, or water- 
man?" courses > including all necessary or proper fences, pavings, 
executing connexions and other works incidental thereto respec- 
ting 111 " tively, be made and executed, and that all or any part of 
streets, f^e expenses in relation to such laying out and making 
other' and execution be raised and paid by means of a sale or 
works, and mor tgage of or charge upon all or any part of the settled 
thereof, estates, or be raised and paid out of the rents and profits 
of the settled estates or any part thereof, 2 or out of any 

(e) Ante, p. 161. (/) Re Hargreaves, 15 W. R. 54. 
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moneys or investments representing moneys liable to be v f° & 41 
laid out in the purchase of hereditaments to be settled in g 21, 
the same manner as the settled estates, 3 or out of the 
income of such moneys or investments, or out of any 
accumulations of rents, profits or income ; and the Court 
may also give such directions as it may deem advisable 
for any repair or maintenance of any such streets, roads, 
paths, squares, gardens, or other open spaces, sewers, 
drains, or watercourses, or other works, out of any such 
rents, profits, income, or accumulations during such period 
or periods of time as to the Court shall seem advisable. 4 

1 This section is founded on sect. 1 of the Act of 1876. The* 
words " for such purposes as aforesaid v are substituted for a repeti- 
tion of the particular works which may be authorised. 

2 The words " or be raised and paid out of the rents and profits of 
the settled estates or any part thereof " are new. 

a From this point to the end, the section is new. 

4 Prior to 1876 it had been held that notwithstanding the authority 
to direct the laying out of land for the works mentioned in sect. 14 
of the Act of 1856 (see sect. 20, ante) the Court had no power to order 
such works to be carried out (#), or to direct the costs of such works to 
be raised by a sale of a portion of the estate (h). But in one case 
leases which stipulated that the lessees should make roads were 
authorised (i). 



SALES— CONVEYANCE. 

22. 1 On every sale or dedication to be effected as 40 & 41 
hereinbefore mentioned the Court may direct what person © k C Q ' 

or persons shall execute the deed of conveyance ; and the — 

deed executed by such person or persons shall take effect J?&&!&* 
as if the settlement had contained a power enabling such cations 
person or persons to effect such sale or dedication, and so effected 
as to operate (if necessary) by way of revocation and Section 6 
appointment of the use or otherwise, as the Court shall of the 

■!• I o Court. 

direct. 38 

(g) Re Venour, 2 Ch. D. 522. 196—203. 

(h) Ibid ; Re Hurle, 2 H. & N. (t) Re Chambers, 28 B. 653. 
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_f° * 41 * This is a verbatim re-enactment of the provisions contained in 

8 22 ' SeCt * 15 °* tne ^" ct °* 1866# ^ om P are Bect - 4° an< * notes hereto, 
p. 194> in/ra. 

2 An order for sale was made, and certain trustees were directed to 
convey, which they did. The legal estate was then outstanding in 
a mortgagee, and was subsequently reconveyed to other trustees. 
Wood, V.-C, held that the legal estate was bound by the order for 
sale and passed to the purchaser, who was not entitled to any further 
assurance (g). 

Where one of two trustees, who had been ordered to convey, died 
before completion, Bacon, V.-C, directed a petition for the appoint- 
ment of a new trustee to be presented (h). The conveyance must be 
settled by the judge, whether the parties differ or not ; but when a 
large estate is sold in lots a model conveyance may be adopted (t). 



WHO MAY PETITION. 

40 & 41 23. 1 Any person entitled to the possession or to the 

8 23 ' receipt 2 of the rents and profits of any settled estates for a 

; — — term of years determinable on his death, or for an estate 

tion by 1 " ^ or ^ e f B or an y greater estate, and also any person en- 
petition to titled to the possession or to the receipt of the rents and 
powers profits of any settled estates as the assignee of any person 

b^tST** w ^° ^ u ^ ^ or suc k ass ^ nmen ^ would be entitled to such 

Act. estates for a term of years determinable with any life, or 

for an estate for any life, or any greater estate, may apply 

to the Court by petition 4 in a summary way to exercise 

the powers conferred by this Act. 

1 This is a re-enactment, with considerable amendments, of sect. 16 
•of the Act of 1856. By that section the right to petition was limited 
to " any person entitled to the receipt/' &c, " for a term of years 
determinable on his death, or for an estate for life, or any greater 
estate." Now it is extended to the assignee of a tenant either for 
Mfe or pur autre vie, or any greater estate. Singularly enough it 
does not apply, as does sect. 46, infra, to a tenant u for any life," so as 
to include the case, of a tenant pur autre vie, who is not an assignee. 

{g) Eyre v. Saunders, 5 Jur. (h) Scott v. Heisck, 24 W. It. 108. 

N. S. 703. {%) Re Eyre, 2 K. & J. 268. 
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9 A testator gave his own and his late father's residuary estate to 40 & 41 
trustees upon trusts, under which, as to two -fifths, the income was Yi *^ 1 ®' 
payable to his widow for life ; and as to the other three-fifths, the * <w« 
income was to be applied in payment of the ground rents, taxes, 
insurance and other expenses of management in respect of the entirety, 
and the nett residue of such income was also to be paid to his widow 
for life. The trustees had large powers of management, but there 
was no power to grant leases. It was held by Jessel, M. E., that the 
widow did not come within the definition of a person entitled to 
petition contained in sect. 16 of the Act of 1856 ; and this decision 
was affirmed on appeal (k). The case had previously been before the 
Master of the Rolb on another point (I) ; and there are some obser- 
vations in his judgment which seem to imply a doubt whether an 
equitable tenant for life could, in any case, petition. The following 
remarks were, however, made by James, L. J. : "The Master of the 
Bolls has not decided anything on the general construction of the 
Act, but he has decided that, having regard to the very peculiar 
construction of this will and to the peculiar mode in which the rent 
and profits of part of the property are to be applied in repair- 
ing the whole, it is in this case impossible to authorise leases." It 
should also be observed that the petition was opposed by a remainder- 
man whose concurrence was held, in both Courts, to be necessary. 

The provision in section 46, allowing a person entitled to the 
receipt of rents "for any life" to grant leases, may possibly be con- 
strued to imply that where there is an equitable tenant for life the 
trustees can exercise the power. But sect. 23 does not contain 
similar words applicable to cases where a petition is necessary. As to 
petitions by infants, lunatics, and persons of unsound mind, see 
pp. 201 — 3, infra, 

3 In one case under the Act of 1856, an order was made on the 
petition of the assignee of a tenant for life, although such a person 
did not come strictly within the definition in that Act (m). 

In 1868 a petition was presented by a tenant for life, subject to a 
term ; and leave to amend by making the trustees^of the term co- 
petitioners was given and an order made (n). 

An order was made in 1861, on the petition of a widow and her 
children, where the property was limited to the widow during widow- 
hood with remainder to the children (0). And generally, where all 
persons interested in the property are before the Court and consent, 
an order will be male (j>). 

(k) Taylor v. Taylor, 1 Ch. D. (n) Ex p. Pwdey, I. R. 2 Eq. 237. 

426 ; 3 Ch. D. 145. (0) Williams v. Williams, 9 W. R. 

{I). L. R. 20 Eq. 297— 308-4. 888. 
(m) Re Hutchinson., 14 W. R. 473. (p) Re Williams, 20 W. R. 967. 

N 
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i 23. 



40 & 41 * Semble that an order can only be made on petition (g). No other 
^i^oo 8 P 100688 ca* 1 t> e adopted. Per Jessel, M. R. (r). Compare the obser- 
vations of Fry, J. and Hall, V.-C, in recent cases (*) under the 
Trustee Belief Act. 

Every petition must set forth the name, address and description of 
the petitioner, and also an address for service within two miles from 
the Record and Writ Clerks' Office (*). 

All petitions, notices, affidavits and other proceedings must also be 
entitled in the matter of the Act and of the property, mentioning 
the county and parish or place where it is situated, and describing it 
in general terms. Every petition must also be marked with the name 
of judge before whom it is to be heard (u). The property need only 
be described in such a way as to make the matter intelligible to the 
Court (v). 

Every petition for a sale must be supported by evidence as to the 
persons interested whose consent is necessary, and the circumstances 
which render the sale expedient (w). 



CONSENTS TO APPLICATIONS. 

40 & 41 24. Subject to the exceptions hereinafter 1 contained, 
V 8 t OJ. 18 ' ever y application 2 to the Court must 3 be made with the 
L. concurrence or consent of the following parties, 4 namely, 

With 

whose Where there is a tenant-in-tail under the settlement 

<*>***** in existence and of full age, then the parties to 

applica- concur or consent shall be such tenant-in-tail, 

^^° ** or if there is more than one such tenant-in-tail, 

then the first of such tenants-in tail and all 
persons in existence haying any beneficial estate 
or interest under or by virtue of the settle- 
ment prior to the estate of such tenant-in-tail, 
and all trustees having any estate or interest on 
behalf of any unborn child prior to the estate 
of such tenant-in-tail ; 

(q) Harvey v. Clark, 25 B. 7. (*) Cods. Ord. XLI. r. 14. 

(r) Taylor v. Taylor, 1 Ch. D. (u) Cons. Ord. XLI. r. 15. 

426, 431. {v) Re Burnley, 23 W. R. 546 ; 

(«) Petting v. Ooddard, 26 W. R. He Thompson, Joh. 418. 
476 ; Re PuUrelVs Trusts, 7 Ch. D. (w) Cons. Ord. XLI. r. 22. 

647. 
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And in every other case the parties to concur or con- 40 * 41 
sent shall be all the persons in existence having § 04. ' 

any beneficial estate or interest under or by virtue 

of the settlement, and also all trustees having any 
estate or interest on behalf of any unborn child. 

1 This section, is a re-enactment of the provisions of sect. 17 of 
the Act of 1856, with the substitution of the word "hereinafter" for 
" in the next section." 

8 This section does not apply to applications under s. 37 («). 

3 In 1867 it was held that the Court had no discretion to make an 
order if any person whose consent was necessary opposed it (y). 
And where a testator by his will made the consent of his widow 
necessary, the Court, in 1864, refused to make an order on a petition 
opposed by her (z). 

4 But the Court now has much laTger powers of dispensing with 
consents than formerly. The following is a summary of the existing 
provisions on the subject : — 

Subject to the exceptions mentioned below, all persons in existence, Summary 

and all trustees for unborn persons, having any beneficial interest °f P rovi * 

x . .... . sions as to 

must consent (a). But 11 there is a tenant-in-tail in existence, no consents. 

persons having interests subsequent to him need concur if he is mi 

juris (6), and the Court may, in its absolute discretion, dispense with 

the consent of such persons if the tenant-in-tail is an infant (c). 

In any other case the Court may dispense with the consent of any 
person, having regard to the number and interests of the persons 
assenting and dissenting respectively (d). 

Or an order may be made without the consent, but subject to the 
rights of any person whose consent the Court does not think fit to 
dispense with («). This provision did not, formerly, apply, as it 
now does, to a person entitled to an estate of inheritance. 

Where the Court does not, in the first instance, think fit to dispense 
with the consent of any person, it may direct him to be served with 
a notice requiring him to state, within a specified time, whether he 
consents, dissents, or submits his interests to the Court ; and if he 
omits to do so, he is to be deemed to have submitted (/). 

The Court may, however, dispense with the service of such a 
notice in the following cases : — 

(a) If the person cannot be found. 

(x) Re Cleveland, 2 Dr. & S. 481. (c) Sect. 25. 

(y) Re Merry, 16 W. R. 307. (d) Sect. 28. 

(z) Re Hurle, 2 H. & M. 196. (e) Sect. 29. 

(a) Sect. 24. (/) Sect. 26. 
(6) Sect. 24. 

n2 



tained 
persons, 
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40 & 41 (a) If it is uncertain whether he is living or dead. 
^ ct * < \ 18 » (y) If the expense of service would be disproportionate to the 
3 ^^* value of the property. 

The person on whom service is so dispensed with, is to be deemed to 
have submitted his interests to the Court (g). 

See also the last sentence of sect. 30 (p. 184) as to service, which 
gives the Court an implied power to dispense with service when it 
thinks fit 

In 1866 an order authorizing a lease was made, notwithstanding- 
the opposition of tenants for life in remainder (A). And in other 
early cases service on persons of unsound mind not so found (£), who 
Trustees had small interests, was dispensed with ; and it was decided that 
08,11 * trustees who had power to give receipts could concur on behalf of 
for unborn their cestui* que trudent, who were beneficially interested in the 
or unascer- purchase money (j). 

But these decisions were subsequently overruled ; and it was even 
held that the consent of persons beneficially interested in a term 
for raising portions was necessary (k). And in another case, where 
real estate was devised to A., £., and C. successively for life, and 
after the death of the survivor to X., upon trust to sell and divide 
the proceeds among twenty-five persons, it was held that the consent 
of all the persons beneficially interested in the proceeds was neces- 
sary, as a trustee can only consent on behalf of unborn persons (l). 
So where a testator gave real estate upon trust for his daughter A. 
for life, with remainder to her children, as she should appoint, and in 
default upon trusts for the survivor of his daughters, B. and C, it 
was held on a petition by A. that the trustees of the will could 
not consent on behalf of the infant children of C, who had married 
and settled her share (m). But where real estate was given to trustees 
upon trust for A. for life, with remainder as she should appoint, and 
in default in trust for such person as she should leave her heir, an 
objection that the Court had no jurisdiction on a petition by A. to 
make an order binding on the heir of A. was overruled, on the 
ground that he could not be ascertained during her life. In that 
case Selwyn, L. J., remarked — " A person whose consent is to be 
obtained must be one whose consent is capable of being obtained, 
not one who is not in existence (n)." 

So also where real estate was given to trustees, subject to the life 

(g) Sect. 27. Compare Grey v. Jenkins, 26 B. 351. 

(h) Be Hutchinson, 14 W. R. 473. (k) Re BoughUm, 12 W. K. 34. 

(i) Re Turbutt, 2 N. R. 158 ; Re {I) Re Ives, 3 Ch. D. 690. 

Franklin, 7 W. R. 45. (m) Re Bendy, 4 Ch. D. 879. 

(j) Eyre v. Saunders, 4 Jur. N. S. (») Beioley v. Carta; L. R. 4 Ch. 

830 ; Re PotU, L. R. 16 Eq. 631 n. 230—238. 
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estates of A. and her husband, upon trust to sell and hold the 40 & 41 
proceeds upon trust for all the children of A. who should be living Y m L AA 8 * 
at the death of the survivor of the testator, and A. and her husband, " 
and the issue of such as should be then dead, it was held, on the 
petition of A., her husband, and five of their children, that the 
consent of the infant children of the other child (who consented) 
was not necessary, as they belonged to a class the members of 
which could not then be ascertained (o). 

See also cases cited under sects. 26, 28, and 29, infra. 

25, * Provided always, that where an infant is tenant- *° & 41 
in-tail under the settlement, it shall be lawful for the § 25. ' 
Court, if it shall think fit, to dispense with the con- 

* i •/» i ii Court may 

currence or consent of the person, if only one, or all or dispense 
any of the persons, if more than one, entitled, whether with con- 
beneficially or otherwise, to any estate or interest subse- spect of 
quent to the estate tail of such infant. estate* 

1 This section is new. See note 2 to sect. 24, ante. 

26. 1 Provided always, that where on an application 40&41 
under this Act the concurrence or consent of any such g^na 

person as aforesaid shall not have been obtained, notice — 

shall be given 2 to such person in such manner 3 as the^ e °^ nto 
Court to which the application shall be made shall direct, persons 
requiring him to notify, within a time to be specified in not con- 
such notice, 4 whether he assents to or dissents from such Bent to . or 

... concur in 

application, or submits his rights or interests so far as the appli- 
they may be affected by such application to be dealt with catlon * 
by the Court, and every such notice shall specify to whom 
and in what manner such notification is to be delivered 
or left. In case no notification shall be delivered or left 
in accordance with the notice, and within the time thereby 
limited, the person to or for whom such notice shall have 
been given or left shall be deemed to have submitted his 

rights and interests to be dealt with by the Court. 

» 

i 

| (o) Re Strutt, L. R. 16 Eq. 629. Compare Re Chamberlain, 23 W. R. 825. 
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40 ft 41 1 This is a re-enactment of the provisions of sect 2 of the Act of 
a <c\'/* 1876, with slight verbal alterations to adapt them to the consolidated 
» 26 ' Act 

8 Notice has been ordered to be given to remaindermen who were 
gut jwris (p) to persons of unsound mind not so found, and the 
persons who had charge of them (q), and to a married woman 
residing in New Zealand, whose interest was very small (r). And 
where a married woman, who was entitled to real estate contingently 
on surviving her two sisters, settled her share on trusts for the 
benefit of herself and her husband for life with remainder to her 
children, notice of a petition by her was ordered to be served on the 
children (*). 

8 In the last case the notice was given by serving the petition on 
the father of the infants (t). In another case notice to a person 
residing in New Zealand was sent by registered letter (w). 
4 Ten days was the time limited in a recent case (x). 

40 & 41 27 < 1 Provided also, that where on an application under 
8 27 ' ^ n * s -^ c ^ tne concurrence or consent of any such person 

as aforesaid shall not have been obtained, and in case 

dfapense* 7 suc ^ person cannot be found, or in case it shall be un- 
withnotioe certain whether he be living or dead, or in case it shall 
certain appear to the Court that such notice as aforesaid cannot 
circum- k e gi ven t suc h person without expense disproportionate 

to the value of the subject matter of the application, then 
and in any such case the Court, if it shall think fit, either 
on the ground of the rights or interests of such person 
being small or remote, or being similar to the rights or 
interests of any other person or persons, or on any other 
ground, may by order dispense with notice to such 
person, and such person shall thereupon be deemed to 
have submitted his rights and interests to be dealt with 
by the Court. 

1 This section is new, and it was probably introduced in consequence 
of a recent decision to the effect that the consent of a married 

{p) Re Chamberlain, 23 W. R. (*) Re Bendy, 4 Ch. D. 879. 

852. (t) Ibid. 

(q) Re Crdbtree, L. R. 10 Ch. 201. (u) Re Rylar, 24 W. R. 949. 

(r) Re Rylar, 24 W. R. 949. (x) Re Dendy, 4 Ch. 1). 879. 
Compare Re Mewburn, 24 W. R. 752. 
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woman, whose interest was very small and who lived in New 40&41 
Zealand, could not be dispensed with under sect. 3 of the Act of g 'JL ' 
1874 (sect. 28 of the Act of 1877) unless she had been served with * ^' * < 
notice under the preceding section. 

Compare the last sentence of sect. 30, infra p. 184, and see cases 
cited thereunder. See also Be Cundee, W. N. (1877) 184. 

28. 1 An order may be made upon any application, not- 40 & 41 
withstanding that the concurrence or consent of any such i o© ' 

person as aforesaid shall not have been obtained or shall 

have been refused, but the Court in considering the ££^ 
application shall have regard to the number of persons with con- 
who concur in or consent to the application, and who mg 'regard 
dissent therefrom or who submit or are to be deemed to to *^f 

number 

submit their rights or interests to be dealt with by the and in- 
Court, and to the estates or interests which such persons ^ o£ 
respectively have or claim to have in the estate as to 
which such application is made 2 ; and every order of the 
Court made upon such application shall have the same 
effect as if all such persons had been consenting parties 
thereto. 

1 This section is a re-enactment of the provisions of sect. 3 of the 
Act of 1874, with a slight verbal alteration. 

8 Where a person aged sixty-one was entitled to the rents and 
profits, and the reversion in fee was limited (in the events which had 
happened) to the survivor of the tenant for life, and X., whose age 
was forty-eight, the Court refused, on a petition by the tenant for 
life, to make an order, which was opposed by X.; and this decision 
was affirmed on appeal (y). 

See Be Bylar, cited under sect. 26, and Be Hurk, cited under 
sect. 24, ante. 

29. 1 Provided nevertheless, that it shall be lawful for 40 & 41 
the Court, if it shall think fit, to give effect to any Victc18 ' 
petition subject to, and so as not to affect the rights, * *** 
estate, or interest of, any person 2 whose concurrence or Petition 

maybe 
(y) Taylor v. Taylor, 1 Ch. D. 426, 3 Ch. D. 145. 
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40&41 
Vict c. 18, 

.§ 29. 

granted 
without 
consent, 
saving 
rights of 
non-con- 
senting 
parties. 



consent has been refused, or who has not 'submitted or is 
not deemed to have submitted his rights or interests to 
be dealt with by the Court, 2 or whose rights, estate, or 
interest ought in the opinion of the Court to be ex- 
cepted. 

1 This is a re-enactment, with amendments, of sect. 18 of the Act 
of 1856. 

2 The old section expressly excepted the case of a person entitled to 
an estate of inheritance whose consent was refused, or could not be 
obtained ; and applied generally to the case of persons whose consent 
could not be obtained, instead of to those who hare not submitted 
their interests to the Court 

Under sect. 18 of the Act of 1856, orders were made subject to 
the rights of pecuniary legatees (*), especially where they were very 
numerous, and there was great difficulty in serving them all (a). 
Such cases would, probably, now be dealt with under sect. 27 or 
sect. 28. . 



SERVICE OF PETITION. 

40 & 41 30. 1 Notice of any application 2 to the Court under 
8 30 ' ^ s Act shall be served on all trustees who are seised or 
— ; — — possessed of any estate in trust for any person whose 
™Skja-° consent or concurrence to or in the application is hereby 
tion to be required, and on any other parties 3 who, in the opinion of 
alftrus- the Court, ought to be so served, 4 unless the Court shall 
tees, &c think fit to dispense with such notice. 6 

1 This is a verbatim re-enactment of the provisions of sect. 19 of 
the Act of 1856. 

2 Notice is given by serving a copy of the petition. 

8 Semble that the petition must be served on all persons in existence 
having any interest, down to the first tenant-in-tail (6). If, however; 
it is intended to as£ the Court to dispense with the consent of any 
persons, under sect. 28 or 29, such persons need not be served in the 
first instance ; but the Court has power, under sect. 26, to direct 
notice to be served on them. 



(2) Re iWy, 34 B. 462. 
(a) Re Legge, 6 W. R. 20. 



(h) Re Bolton, 19 W. R. 429. 
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4 The petition must be served on such persons as the petitioner 40 & 41 
considers necessary, and must not be brought on merely to obtain &'<£'*} ' 
the opinion of the Court as to service (c). * ***** 

6 In 1858, service of a petition on a married woman of unsound 
mind, not so found, who had only a remote contingent interest, was 
dispensed with. Other persons having similar interests had been 
served and consented to the application (d). Where infants had a 
remote contingent interest, the Court did not require them to be 
served (e). 

See also sects. 27 and 28, ante. 
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31. Notice of any application to the Court under this 40 & 41 
Act shall, if the Court shall so direct, but not otherwise, 1 v *jm 18 ' 

be inserted in such newspapers as the Court shall direct, 2 — 

and any person or body corporate, whether interested in ^ r ° t ^! >£ 
the estate or not, may apply to the Court by motion 8 for tion to be 
leave to be heard in opposition to or in support of any ^^. m 
application which may be made to the Court under this papers if 
Act ; and the Court is hereby authorised to permit such direct, 
person or corporation to appear and be heard in opposi- 
tion to or support of any such application, 4 on such terms 
as to costs or otherwise, and in such manner, as it shall 
think fit. 

1 This is a re-enactment of sect. 20 of the Act of 1856, with the 
important addition of the words, "if the Court shall so direct, but not 
otherwise. 91 Formerly the advertisement of a petition for a lease or 
sale was always necessary ; but the rule did not apply to the case of 
an application for re-investment of purchase-money (/). In a case 
under the Act of 1877 (g) 9 Malins, V.-O., remarked that it would be a 
very extraordinary case which would induce him to require adver- 
tisements to be issued. 

(c) Re Greeny 4 Jur. N. S. 530. (e) He Chamberlain, 23 W. R. 852. 

\d) Re Franklin, 7 W. R. 45. (/) Re Sexton Bams, 10 W. R. 

Compare Re TurbuU, 2 N. R. 158, 416. 

and cases cited under sect. 24, ante ; (g) Re ChilcoU, W. N. (1877) 

and Re DeTdbley, 11 W. R. 936. 259. 
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tisemente. 



40 & 41 In 1865 it was held that the description of the property in the 

IMM advertisements must correspond verbally with that in the title of 

3 ** the petition, and the omission of the words " in the parish of " and 

Former " now unoccupied " was held fatal to the validity of the advertise- 

practice as ment (t). But more recently it has been held that a slight discre- 

4?«.^*!l«+L P^cy i g merely an irregularity that the Court may waive (jfc). 

Accordingly where a petition presented by twenty-six petitioners 
was advertised as presented by "X. and others" (I), where the 
address of the petitioner's solicitor, but not of the petitioner himself, 
was stated (m), where the address of the next friend of a petitioner 
was omitted (n), and where a testator was described as " of Gotham, 
in the county of Middlesex," instead of * Gotham in the county of 
Nottingham " (o), the advertisements were considered sufficient. 

If it became necessary to amend a petition after the issue of the 
advertisements, it was not always necessary, under the Act of 1856, 
to repeat the advertisements. It would depend upon the circum- 
stances of the case ( p ). Fresh advertisements were dispensed with 
in the following cases : — 

Where a female respondent married and settled her share (q) ; 
where an infant who took an interest in the property was born (r) ; 
where a petitioner (tenant for life) died, and the tenant in tail became 
petitioner (*). And where general powers of leasing had been vested 
in a tenant for life, who died, an order was made on the petition of the 
new tenant for life vesting similar powers in trustees, without any 
advertisements (*). 

So, where an order had been made on a petition under the Act of 
1856, and a petition for a confirmation of the order was presented 
under the Act of 1877, in consequence of the title and advertise- 
ments of the former petition having omitted to describe a portion of 
the property, no further advertisements were required (u). 
8 An application for directions as to advertisements may be made 



(£) Re Batemcm, 34 L. J. Ch. 
820 ; 1 Not. 3682. 

(fc) Re BickneU, L. R. 14 Eq. 
467 ; 3 Not. 66. 

(I) Re Whiteley, L. R. 8 Eq. 574 ; 

2 Not. 2114. 

\m) Re SneU, 19 W. R. 1000. 
(n) Re Bwley, 18 L. T. N. S. 
458. 
(o) Re Hemsley, L. R. 16 Eq. 315 ; 

3 Not. 698. 

(p) Re Bunbury, 11 Jur. N. S. 27; 
1 Not 3543. Re Corbett, 15 L T. 
N. S. 173. Re Puxley, I. R. 2 Eq. 



237 245. 

{q) Re WUkinsm, 21 W. R. 537. 
Re Marshall, L. R. 15 Eq. 66 ; 3 
Not 576. 

(r) Re Lewis, 24 W. R. 103. Re 
Horton, 34 B. 386. 

(«) Re Wilkinson, L. R. 9 Eq. 71 ; 
2 Not. 2692. 

it) Re Kentish Tovm, 1 J. & H. 
230. Compare Wheeler v. Tootel, 16 
W. R. 273 ; 2 Not. 1519. 

(u) Re Earl Ktinwrey, 26 W. R. 
54. 
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ex parte by summons at chambers after the petition is presented (x). 40 & 41 
This was the practice under the Act of 1856, but as advertisements g^i ' 
are now rarely required, it is more usual to bring the petition on for * 
hearing without making any such application, and then apply for present 
the petition to stand over, in the event of the Court considering practice as 
advertisement ueces^. *£~ 

Where the Court directed advertisements for three successive weeks, 
and the last appeared, by mistake, on a Monday instead of on the 
previous Saturday, the direction was held to have been sufficiently 
complied with (y). 

Under the Act of 1856, a petition was not allowed to be set down 
for hearing until three weeks after the last advertisement (z) ; and 
Lord Romilly, M. R., refused to relax the rule even where the 
effect was to throw the petition over the long vacation (a). On 
the other hand, Bacon, V.-C, was accustomed to allow a petition to 
be put in the paper on the last petition-day before the long vaca- 
tion, although the three weeks might not have expired (6). 

8 Such a motion might, under the Act of 1856, be made within 
seven clear days after the last advertisement, but not later without 
special leave, and any order on such motion must be served on the 
petitioner within four days from the making thereof (c). After the 
expiration of the seven days, special leave was not given unless some 
reason or excuse for the delay was shown (d). 

4 A person obtaining leave to appear might serve with the order a 
written application and undertaking to pay for a copy of the peti- 
tion (e) ; and the petitioner was bound to furnish the same within 
two days, on payment of fourpence per folio (/ ). 



WHEN COURT MAY EXERCISE POWERS. 

32. 1 The Court shall not be at liberty to grant any 40 & 41 
application under this Act in any case where the appli- £° oo ' 

cant, or any party entitled, has previously applied to 

either House of Parliament 2 for a private Act to effect ^tionun- 

(s) Cons. Ord. XLL, r. 16. Re Taylor, L. R. 14 Eq. 557 ; Re 

{y) Re Monhton Farleigh, 4 N. R* Adam, 6 L. T. N. S. 604. 
221. (c) Cons. Ord. XLL, r. 17. 

(z) Cons. Ord. XLL, r. 20. (d) Re Merry, 14 W. R. 665; 1 

(a) Re Tovmsend, L. R. 14. Eq. Not. 5684. 
433 ; 3 Not 65. (e) Cons. Ord. XLL, r. 18. 

(6) Re Bower, 18 W. R. 1085 ; (/) Cons. Ord. XLL, r. 19. 
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ir° * *}r *^ e 8ame or a 8 ™^ ar object, and such application has 
§ 32. ' keen rejected on its merits, 8 or reported against by the 
judges to whom the bill may have been referred. 

der this 

mated X '^ n * s ** a ver ^ )ai ^ m re-enactment of sect. 21 of the Act of 1856. 

where a s The Court must be satisfied by " sufficient evidence " that no such 

similar application has been made and rejected, or reported against (g). 

Son has * Where such an application has been made and refused the Court 

been re- will presume that it has been rejected on the merits unless it is shown 

jected by to have been refused in consequence of some informality (h). 

ment. 



NOTICE OF ORDER 

40 & 41 33. 1 The Court shall direct that some sufficient notice 
v ^ 5t - c - 18 » of any exercise of any of the powers conferred on it by 

* this Act shall be placed on the settlement or on any 

Notice of CO pi es thereof, 2 or otherwise recorded in any way it may 
dse of think proper/ in all cases where it shall appear to the 
K^as Court to be practicable and expedient for preventing 
directed by fraud or mistake. 

the Court. 

1 This is a verbatim re-enactment of sect. 22 of the Act of 1856. 

8 Every order made under the Act must specify on what document 
or documents (if any) the notice shall be placed, and the judge may 
require the production, in Court, of such document or documents, 
when indorsed, for his inspection (t). 

8 Where the order relates to land in a register county the Court 
may order a duplicate or memorial of the order to be registered (&). 



SALES— REINVESTMENT. 

40&41 34 # i All money to be received on any sale effected 
8 34 ' under the authority of this Act, or to be set aside out of 

the rent or payments reserved on any lease of earth, coal, 

anoTappli- stone, or minerals as aforesaid, may, if the Court shall 
cation of think fit, be paid to any trustees of whom it shall approve, 2 

(g) Cons. Ord. XLL, r. 21. (i) Cons. Ord. XLL, r. 24. 

(h) Re Wilson, 1 L. T. N. S. 25. (*) Ibid. ' 
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or otherwise the same, so far as relates to estates in,* *** 

^ Vict. c. 18, 

England, shall be paid into Court ex parte the applicant § 34^ 
in the matter of this Act, and so far as relates to estates money8 * 
in Ireland, shall be paid into the Bank of Ireland to the arising 
account of the Accountant-General ex parte the applicant or Bet 
in the matter of this Act ; and such money shall be a ! ide ou * 
applied, as the Court shall from time to time direct, to reserved 
some one or more of the following purposes, namely — ?ea8es mmg 

So far as relates to estates in England the purchase or 
redemption of the land tax, and so far as relates to estates 
in Ireland the purchase or redemption of rent-charge in 
lieu of tithes, Crown rent, or quit rent. 

The discharge or redemption of any incumbrance affect- 
ing the hereditaments in respect of which such money 
was paid, or affecting any other hereditaments subject to 
the same uses or trusts ; or 

The purchase of other hereditaments to be settled in 
the same manner as the hereditaments in respect of which 
the money was paid ; 8 or 

The payment to any person becoming absolutely en- 
titled 4 . 

1 This is a re-enactment, with some alteration, of the provisions of 
sect. 23 of the Act of 1856. By that section the money was ordered 
(if not paid to trustees) to be paid into the Bank of England or the 
Bank of Ireland as the case might lie, and " in either case " to be 
applied as the Court should direct, &c. 

In the Act of 1856 the provisions embodied in the first and second 
sub-sections of the above section were grouped together as the first 
sub-section, and no distinction was made between estates in England 
and Ireland, but the provision as to purchase or redemption of land- 
tax applied to both. 

8 Where real estate was setted in trust for the separate use of a Payment 
married woman for life, and after her death upon trust for sale and of proceeds 
division of the proceeds, the purchase-money was paid to the trustees t ra 8teea° 
of the settlement to hold upon the trusts thereof (Q, and in another 
case (m) it was paid to the trustees of a will. 

(I) Re Morgan, L. R. 9 Eq. 587 ; (m) Re Hemdey, 43 L. J. Ch. 72 ; 

2 Not. 2691. 3 Not. 698. 
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f ° * 41 or one of the investments in which cash under the control 

§ 36. ' °^ ^e Court is for the time being authorised to be in- 

~—~ vested, 8 and the interest and dividends of such invest- 

Untu 

money can ments shall be paid to the person who would have been 

to befc!-* 1 ^^tled to ^ e rents an< i profits of the land if the money 
vested, and had been invested in the purchase of land. 

dividends 

to be paid 

to parties 1 This is an amended re-enactment of the provisions of sect. 25 of 

entitled, the Act of 1856, which mentioned exchequer bills and consols only 

as interim investments, and the question often arose whether or 

not this authorised an investment in any other mode in which " cash 

under the control of the Court * generally might be invested (d). 

8 An investment is not made without a written request by the 
solicitor of the person desiring the investment ; and where no such 
request had been made, the Court refused to allow proceedings to be 
taken against the Accountant-General in respect of money that had 
remained uninvested for four years (e). 

8 " Cash under the control of the Court may be invested in bank 
stock, East India stock, exchequer bills, and 22. 10s. per cent, 
annuities, and upon mortgage of freehold and copyhold estates 
respectively in England and Wales, as well as in consolidated 3J. 
per cent, annuities, reduced 3J. per cent." annuities, and new 31. 
per cent, annuities" (/). 



INVESTMENT— LEASES AND REVERSIONS. 

40 & 41 37. 1 Where any purchase money paid into Court 
& 37 ' unc ' er the provisions of this Act shall have been paid in 

respect of any lease for a life or lives or years, or for a 

direct may ^ e or lives and years, or any estate in lands less than the 
application whole fee simple thereof, or of any reversion dependent 

(d) Re Cook, L. R. 12 Eq. 12. 24 W. R. 108 ; 3 Not. 2265. Lang- 

Re Shaw, L. R. 14 Eq. 9 ; 2 Not. mead v. Cockerton, 25 W. R. 315; 

4630. Re Boyd, 21 W. R. 667. Re 4 Not. 480. 

Thorold, L. R. 14 Eq. 31 ; 2 Not. (e) Re Woodcock, L. R. 13 Eq. 

4630. Re Toddy, L. R. 16 Eq. 532; 183 ; 1 Not. 4229. 

3 Not. 908. Compare Re Birming- (/) 23 & 24 Vict. c. 38, s. 10, and 

ham Blue Coat School, L. R. 1 Eq. Rule 1 of Feb. 1861. 
632 ; 1 Not, 4928. Re Broadwood, 
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on any such lease or estate, it shall be lawful for the *° & 41 
Court, on the petition of any party interested in such g gy^ ' 

money, to order that the same shall be laid out, invested, 

accumulated, and paid in such manner as the said Court in respect 
may consider will rive to the parties interested in such o£ lea8 . es or 

° reversions 

money the same benefit therefrom as they might lawfully as may 
have had from the lease, estate, or reversion in respect of f^** 
which such money shall have been paid, or as near 
thereto as may be. 

1 This section is new. 



POWERS OF COURT— GENERALLY, 

38. 1 The Court shall be at liberty to exercise any 40 & 41 
of the powers conferred on it by this Act, whether the a a© ' 

Court shall have already exercised any of the powers 

conferred by this Act in respect of the same property or exercise * J 
not ; but no such powers shall be exercised if an express powers re- 
declaration 2 that they shall not be exercised is contained but may' 
in the settlement : 8 Provided always, that the circum- n . ot tu er " 

/ ' cise them 

stance of the settlement containing powers to effect if expressly 
similar purposes shall not preclude the Court from exer- ne s atlved « 
cising any of the powers conferred by this Act, if it shall 
think that the powers contained in the settlement ought 
to be extended. 

1 This is a re-enactment, with amendments, of sect. 26 of the Act 
of 1856. 

2 The words "or manifest intention" were inserted here, in the 
Act of 1856. Where a testator recorded his " express desire" that a 
mansion house should not be let, the Court refused to authorise a 
lease, although of opinion that such a lease would clearly be for the 
benefit of the estate and all persons interested therein (g). 

8 The words " or may reasonably be inferred therefrom, or from 
extrinsic circumstances or evidence" which occurred here, have been 
omitted. 

(g) Re Cleveland, 22 W. R. 818. 
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POWERS OF COURT— HOW LIMITED. 

40 & 41 39 Nothing in this Act shall be construed to empower 

Vict. c. 18, . *1 i. ii • i i i * * 

§ 39. * ^ our * to authorise any lease, sale, or other act beyond 

the extent to which in the opinion of the Court the same 

to autho- might have been authorised in and by the settlement by 
r !5 e ^u the settlor or settlors. 

act which 
could not 

have been This is a verbatim re-enactment of sect. 27 of the Act of 1866. 

authorised 

by the 

settlor. 



POWERS OF COURT— ACTS TO BE VALID. 

40 & 41 40. After the completion of any lease or sale or other 
V gVA 18, act under the authority of the Court* and purporting to 

— — be in pursuance of this Act, the same shall not be invali- 

^eCourt dated on the ground that the Court was not hereby 

in pro- empowered to authorise the same, 8 except that no such 

suance P oT lease, sale, or other act shall have any effect against 1 such 

this Act person as herein mentioned whose concurrence or consent 

invaii- ought to be obtained, or who ought to be served with 

dated. notice, or in respect of whom an order dispensing with 

such service ought to be obtained in the case where such 

concurrence or consent has not been obtained and such 

service has not been made or dispensed with. 2 

1 Down to this point, this section is a re-enactment of sect. 28 of 
the Act of 1856, but the latter concluded as follows : " any person 
whose concurrence in or consent to the application ought to have 
been obtained, and was not obtained." 

3 See sects. 24 to 29 inclusive, and cases there cited. 

* This section removes any objection which might be taken to the 
title by a subsequent purchaser, on the ground of irregularity in the 
proceedings under the Act (h). 

« The effect of the 28th section (of the Act of 1856) is that it has no 

{h) Beloley v. Carter, L. R. 4 Ch. 230—239 ; 2 Not. 1691. 
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operation if the order for sale was right, and if it was not right, any 40 & 41 
informality in it will not be allowed to interfere with the validity of i ct ^J* ' 
the sale. Per Giffard, L. J. (i). A sale under the Act cannot be * ^^* 
invalidated, except as against a person mentioned in this section (&). 
A purchaser may raise any objection in respect of the proceedings 
after the order for sale and before completion ; but after the execu- 
tion of his conveyance his title is good (2). See sect 22, ante, p. 175, 
and notes thereto. 



POWERS OF COURT— COSTS. 

41. 1 It shall be lawful for the Court, if it shall think fit, to 40&41 
order that all or any costs or expenses of all or any parties « a\ * 

of and incident to any application under this Act shall be ~ 

a charge on the hereditaments which are the subject of the Co8t8 * 
application, or on any other hereditaments included in the 
same settlement and subject to the same limitations ; and 
the Court may also direct that such costs and expenses 
shall be raised by sale or mortgage of a sufficient part of 
such hereditaments, or out of the rents or profits thereof, 
such costs and expenses to be taxed as the Court shall 
direct. 

1 This is a wbatwi re-enactment of sect. 29 of the Act of 1856. 



RULES MAY BE MADE. 

42. * General rules and orders of Court for carrying 40 & 41 
into effect the purposes of this Act, and for regulating the i c V £ 18 ' 

times and form and mode of procedure, and generally — 

the practice of the Court in respect of the matters to ^ e ^ and 
which this Act relates, and for regulating the fees and 

(t) L. R. 4 Ch. 242. (I) Be Thompson, Joh. 418. Com- 

fit) Be Shepheard, L. R. 8 Eq. pare Be Clough, L. R. 15 Eq. 284 ; 
571—573; 2 Not. 2115. 3 Not. 291. 

2 
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40 & 41 allowances to all officers and solicitors of the Court in 
§ 42 ' res P ec ^ t° such matters, shall be made, 2 so far as relates 

to proceedings in England, by any three or more of the 

following persons, of whom the Lord Chancellor shall 
be one, namely, the Lord Chancellor, the Lord Chief 
Justice of England, the Master of the Rolls, the Lord 
Chief Justice of the Common Pleas, the Lord Chief Baron 
of the Exchequer, and four other judges of the Supreme 
Court of Judicature, to be from time to time appointed 
for the purpose by the Lord Chancellor in writing under 
his hand, such appointment to continue for such time as 
shall be specified therein ; and so far as relates to proceed- 
ings in Ireland by any three or more of the following 
persons, of whom the Lord Chancellor of Ireland shall be 
one, namely, the Lord Chancellor of Ireland, the Lord Chief 
Justice of Ireland, the Master of the Rolls in Ireland, the 
Lord Chief Justice of the Common Pleas, and the Lord 
Chief Baron, and four other judges of the superior courts 
in Ireland, to be from time to time appointed for the pur- 
pose by the Lord Chancellor of Ireland in writing under 
his hand, such appointment to continue for such time as 
shall be specified therein, and such rules and orders may 
from time to time be rescinded or altered by the like 
authorities respectively, and all such rules and orders 
shall take effect as general orders of the Court. 

1 This is a re-enactment of the provisions of sect. 30 of the Act of 
1856, except that the judges to whom the power of making rules is 
given are not the same. 

2 Though there is an express direction that rules and orders shall 
be made, this has not yet been done ; and the rules made under the 
Act of 1866 have hitherto been acted upon, so far as they are appli- 
cable to the practice under the new Act. The provisions of most of 
these rules are mentioned in the notes to sects. 31, 32, and 33, ante, 
and sect. 49, infra. 

40 & 41 43, 1 All general rules and orders made as aforesaid 

k 43 ' s ^ a ^ ^ e laid before each House of Parliament within 

— — '-: forty days after the making thereof, if Parliament is then 
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sitting, or if not, within forty days after the commence- *° & 41 
ment of the then next ensuing session; and if an address § 43^ 

is presented to Her Majesty by either House of Parlia- — 

ment within the next subsequent forty days on which the be kid 
said House shall have sat, praying that any such rule or ^^nT" 
order may be annulled, Her Majesty may thereupon by 
Order in Council annul the same, 2 and the rule or order 
so annulled shall thenceforth become void and of no effect, 
but without prejudice to the validity of any proceedings 
which may in the meantime have been taken under the 
same. 3 

1 This is a re-enactment, with considerable alterations, of sect. 31 
of the Act of 1856. That section provided that the rules should be 
laid before both Houses immediately, or within twenty-one days after 
the next meeting thereof; and either House might, mero motu, 
rescind anyule by a resolution, passed within thirty-six days, that 
such rule ought not to continue in force. 

8 Now it will be seen that an address and an Order in Council are 
. necessary to annul any rule. Compare sect. 25 of the Judicature Act, 
1875 (m), the terms of which are almost identical. 

8 The Act of 1858 contained no saving in favour of intermediate 
proceedings. 



POWERS OF COURT— LANCASTER. 

44. 1 The powers vested in the High Court of Justice 40 & 41 
by this Act may, so far as relates to estates within the ^V^ 18 ' 

County Palatine of Lancaster, be exercised also by the — 

Court of Chancery of the said County Palatine ; and ^ c ^ s . 
general rules and orders of Court for the purposes afore- diction of 
said, so far as relates to proceedings in the said Court of f Chan- 
the said County Palatine, shall be made by the Chancellor fifr of the 
of the Duchy and County Palatine of Lancaster, with the Palatine of 
advice and consent of aity one or more of the persons Lancaster - 

(m) 38 & 39 Vict. c. 77. 
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4 . 0&41 authorised under this Act to concur in the making 
§ 44. ' °^ £ enera l rules and orders relating to proceedings in 

England, and a^o with the advice and consent of the 

Vice-Chancellor of the said County Palatine. 

1 This section is new. 



POWERS OF COURT— IRELAND. 

40&41 45* 1 It shall and may be lawful for any person who 
v * ct * °:* 8 » under the provisions of this Act may make an application 

_ L to the Court of Chancery in Ireland for the lease or sale 

Applica- f a settled estate, instead of making such application to 
lease or the said Court of Chancery in Ireland to apply to the 
i^dmay 8 ^ landed Estates Court, Ireland, 2 for the purpose of having 
be made the lease or sale of such settled estate under the said last- 
Estates mentioned Court ; and thereupon it shall be lawful for 
Court. the said Landed Estates Court, Ireland, to exercise all the ! 



powers conferred upon the Court of Chancery in Ireland 
in relation to leases or sales of such nature under the pro- 
visions of this Act, save that the judge in the case of a 
sale shall himself execute the conveyance to the purchaser 
under such sale, and save that such conveyance shall have 
the like operation and effect, and confer such indefeasible 
title to the purchaser as if such sale had been made and 
such conveyance had been executed upon an application 
for the sale of an incumbered estate under the Act of the 
twenty-first and twenty-second years of Her Majesty, 
chapter seventy-two : Provided always, that the Landed 
Estates Court, Ireland, shall make such investigation of 
the title and circumstances of the said estates as shall 
appear expedient, and also in cases of sales as in other 
cases preliminary to sales conducted in the said Landed 
Estates Court, Ireland : Provided also, that every decision 
and order in the course of such proceedings shall be 
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subject to appeal to the Court of Appeal in Chancery as ^fc 41^ 
in other cases under the said Act. g 45, ' 

1 This section is new. 

2 The Landed Estates Court is now consolidated with the High 
Court of Justice in Ireland (w), and the former judges thereof are 
now judges of the Chancery Division ; but their peculiar jurisdiction 
is expressly preserved (0). 



POWEES OF LEASING— TENANTS FOE LIFE. 



46. 1 It shall be lawful for any person entitled to the 40 & 41 
possession or to the receipt of the rents and profits of any • ^g ' 

settled estates for an estate for any 2 life, or for a term of 

years determinable with any 2 life or lives, or^Jorjmy fo^f&c. 
greater estat e, either in his own right or in right of his may grant 
wife , un less"~tKe se ttlement shall contain an express de- twenty- 
claration that it shaH"not~T)e lawfuI'ToF such "person to one y ears - 
make"such demise ; and also for any person entitled to 
thVposs'ession or to the receipt of the rents and profits of 
any unsettled estates as tenant by the courtesy, or in 
dower, or in right of a wife who is seised Tn fee, without 
a ny application" to IheTfiuft', to demise th e same or any 
part t hereo f, except the principal mansion house and the 
demesnes thereof, and other lands usually occupied there- 
with, from time to time, for any term not exceeding 
twenty-one years so far as relates to estates in England, 
and thirty-five years so far as relates to estates in Ire- 
land, 3 to take effect in possession at or within one year 
next after the making thereof; 4 provided that every such 
demise be made by deed, and the best rent that can 
reasonably be obtained be thereby reserved, without any 
fine or other benefit in the nature of a fine, which rent 
shall be incident to the immediate reversion ; and pro- 
fa) 40 & 41 Vict. c. 57, s. 4 . (0) Ibid, s. 7. See also 8. 36. 
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40 & 41 vided that such demise be not made without impeachment 

Vict. c. 18, - . * . 

§ 46. ° was * e , an< ^ do contain a covenant for payment of the 

rent, and such other usual and proper covenants as the 

lessor shall think fit, and also a condition of re-entry 5 on 
non-payment of the rent for a period of twenty- eight days 
aft^f it becomes due, or for some less period to be speci- 
fied in that behalf; and provided a counterpart of every 
deed of lease be executed by tjie lessee. 6 

1 This is a re-enactment, with amendments, of sect. 32 of the Act 
of 1850. 

8 The insertion of the word "any " before "life" confers the same 
powers upon a tenant pur autre vie as upon a tenant for life. It is to 
be regretted that the same alteration was not made in sect. 32 (p). 

In a case (q) under the Act of 1856, certain estates were settled 
upon trusts under which the trustees received the whole income in 
trust to pay two-fifths to the testator's widow, and to apply the 
remaining three-fifths in payment of expenses incurred in managing 
the entirety, and to pay the surplus to the widow ; and it was held 
by Jessel, M. R., that the widow could not grant a valicl lease. In 
a similar case, under the Act of 1877, the trustees would probably be 
able to do so. 

8 In the Act of 1856, the length of lease authorised for Irish, as 
well as English, estates was twenty-one years. 

4 The words " at or within one year after the making thereof,'' are 
new. 

5 By the Act of 1856 the condition of re-entry was required to be 
on non-payment of rent for a period not less than twenty-eight days, 
and to extend to breaches of covenant. 

6 See sect. 48. 



VALIDITY OF LEASES UNDER SECT. 46. 

40 & 41 4 7 * Every demise authorised by the last preceding 
fi '47 ' section shall be valid against the person granting the 

— same, and all other persons entitled to estates subsequent 

whom** to the estate of such person under or by virtue of the 



(p) P. 176, ante. 297 ; 2 Not. 2043. Compare also 

{q) Taylor v. Taylor, L. R. 20 Eq. 1 Ch. D. 426, and 3 Ch. D. 145. 
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same settlement if the estates be settled, and in the case *o * 41 
of unsettled estates against the wife of any husband § ^^ ' 
granting such demise of estates to which he is entitled in — — 

8UCD. j.6£LB6S 

right of such wife, and against all persons claiming B haii be 
through or under the wife or husband (as the case may vaJid * 
be) of the person granting the same. / 

1 This section merely consolidates the provisions contained in 
sect 33 of the Act of 1856 and sect. 8 of that of 1858. 

48. 1 The execution of any lease by the lessor or lessors 40 & 41 
shall be deemed sufficient evidence that a counterpart of V g Ct *i' ft 18, 

such lease has been duly executed by ^h_e lessee as re- -~ L 

quired by this Act. . Evidence 

* * of execu- 

tion of 

1 This is a verbatim re-enactment of sect. 34 of the Act of 1856. counter- 

part lease 
Sect 35 of the last-mentioned Act merely repealed 32 Hen. VIII., by lessee. 

c. 28, and 10 Car. I., sess. 3, c. 6. 



INFANTS AND LUNATICS. 

49. 1 All powers given by this Act, and all applications 40 & 41 
to the Court under this Act, and consents to and notifies- V g t ^Q 18 ' 

tions respecting such applications, may be executed, made, L 

or given by, and all notices under this Act may be given P*^* 011 
to guardians on behalf of infants, 2 and by or to com- f ante, 
mittees on behalf of lunatics, 8 and by or to trustees or £* °* 
assignees of the property of bankrupts, debtors in liqui- 
dation, or insolvents : Provided nevertheless, that in the 
cases of infant or lunatic tenants-in-tail no application to 
the Court or consent to or notification respecting any 
application may be made or given by any guardian or 
committee without the special direction of the Court. 4 

1 Sect. 36 of the Act of 1856 was as follows : — 
" All powers given by this Act, and all applications to the Court 
under this Act, and consents to such applications, may be exercised, 
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Infante 

and 

lunatics. 



40 & 41 made, or given by guardians on behalf of infants, and by corn- 
s' 4.Q ' m ^ tees on behalf of lunatics, and by assignees of bankrupts or 
8 * insolvents ; Provided nevertheless that in the cases of infant or 
lunatic tenants-in-tail, no application may be made or given by 
any guardian or committee, without the special direction of the 
Court ." 

1 Lord Hatherlbt, when Vice-Chancellor, considered that a 
testamentary guardian came within the words of the Act of 1856, 
but held that, having regard to the terms of Cons. Ord. XLL, r. 23, 
and the judge's regulations thereunder, a special guardian must 
be appointed in chambers to consent on behalf of an infant re- 
mainderman («). It had previously been held that a father could 
not consent on behalf of his infant -son, although he had no interest 
adverse to him (t). When an infant petitioner is a married woman, 
she must be examined pursuant to sect. 50 {u). 

8 The committee of a lunatic must obtain the consent of the Lords 
Justices under their lunacy jurisdiction, before he can bind the lunatic 
under this section (a;). Where a lunatic was merely entitled to an 
annuity of 200Z. out of the property, his consent was dispensed 
with (y). 

Under the Act of 1856, a guardian or committee was appointed 
on an ex parte summons ; and it was laid down by the Judges' 
Regulations of 8th August, 1857 (z) that when an infant was a 
petitioner the guardian must be appointed before the presentation of 
the petition. It was, however, subsequently held that these regula- 
tion were not obligatory, and that a guardian to a petitioner might 
be appointed after the presentation of the petition (a). 

The regulations required the summons to be supported by the 
following evidence : — 

1. The age of the infant. 2. Whether he has any parent, testa- 
mentary guardian, or guardian appointed by the Court of Chancery. 
3. Where and under whose care the infant is residing, and at whose 
expense he is maintained. 4. In what way the proposed guardian 
is connected with the infant, and why proposed, and how qualified 
to be appointed. 5. That the proposed guardian has no interest in 
the intended application, or if he has, the nature of his interest, and 
that it is not adverse to the interest of the infant. 6. The consent 



(a) Re James, L. R. 5 Eq. 334 ; 2 
Not. 662. 

{t) Re Caddick, 7 W. R. 334. 
Compare Re Marquis of Salisbury, 
2 Ch. D. 29. 

(u) Re Broadwood, L. R. 7 Ch. 
323 ; 1 Not. 4360. 



{x) Re Woodcock, L. R. 3 Ch. 
229 ; 2 Not. 4229. 

(y) Re Turbutt, 2 N. R. 158. 

(z) R. 21. 

(a) Re Hargreaves, 6 Jur. N. S. 
60 ; Re Feegan, I. R. 8 Eq. 696 ; Re 
Longstaffe, 8 W. R. 491. 
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of the guardian to act. 7. The nature of the intended application 40 k 41 
to the Court ^49*' 

The Act of 1856 contained no provision for the case of a person of " ^*** 
unsound mind, not so found ; and the Act of 1877 does not remedy Persons of 
this defect It was considered, in 1868, that such a person might uwuad 
consent by a guardian, appointed in the same manner as in the case 
of an infant (b) ; but in 1 873 it was held that the Court had no 
power to appoint a guardian in such a case (c). Where the person 
of unsound mind is a respondent, the difficulty may now be sur- 
mounted by serving a notice under sect 26 (c?)> on the person of 
unsound mind, and the persons under whose care he is placed (e$ ; 
but where it is desirable for him to be a petitioner, the only course 
appears to be to take proceedings in lunacy. 

4 Under the Act of 1856, these directions were obtained by ex 
parte summons (/), and it was laid down that the guardian or com- 
mittee should make an affidavit of his belief that the application was 
for the benefit of the infant or lunatic, and adduce such other evi- 
dence as the case might require to show the propriety of the applica- 
tion, so far as the infant or lunatic was concerned ; and the petition 
was required to be produced (g). 



MARRIED WOMEN. 

50. 1 Where a married woman 2 shall apply to the 40 & 41 
Court, or consent to an application to the Court, under ^^/a 18 ' 

this Act, she shall first be examined 8 apart from her L 

husband touching her knowledge of the nature and effect A married 

i • i • i • i 1 1 i «i woman ap- 

of the application, and it shall be ascertained that she plying to 
freely desires to make or consent to such application ; and or^oMeut- 
such examination shall be made whether the heredita- ing to be 
ments which are the subject of the application shall be a part7nnn 
settled in trust for the separate use of such married her hus " 
woman independently of her husband or not ; and no 
clause or provision in any settlement 4 restraining anticipa- 

(b) Re Vernier, L. R. 6 Eq. 249 ; {e) Re Crabtree, L. R. 10 Ch. 203 : 

2 Not. 1114. 2 Not. 2088. 

(c) Re Clougk, L. R. 15 Eq. 284 ; (/) Cons. Ord. XLL, r. 23. 

3 Not. 391. (g) Reg., 8 Aug., 1857, r. 22. 
{d) Infra, p. 181. 
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*° * 41 tion shall prevent the Court from exercising, if it shall 
§ 50 ' th^k fit, any of the powers given by this Act, and 
no such exercise shall occasion any forfeiture, anything 
ia. the settlement contained to the contrary notwith- 
standing. 



Married 
women. 



1 This is a verbatim re-enactment of sect. 37 of the Act of 1856. 

* This section applies to the case of an infant petitioner, who is a 
married woman (h) y as well as to married women of full age. See 
sect 52, infra. But where a female petitioner married between the 
presentation and hearing of the petition, her examination was dis- 
pensed with (*). And the separate examination of married women 
interested in settled estates of which leases were authorised, has been 
dispensed with in the following cases : — Where the application was 
clearly for the benefit of all parties, and the married woman was 
resident in New Zealand (k). Where the married woman (petitioner) 
was entitled to a life estate with a possibility of an absolute interest, 
and was resident in America (I). Where her interest was remote, 
and was represented by trustees who consented (m). 

A similar course has been adopted in the case of a sale of estates, 

in which a married woman who was abroad was interested (n). 

Examina- 8 It was, at first, held that when a married woman was a petitioner, her 

Jion when examination must be taken before the presentation of the petition (o) ; 

but it was subsequently laid down by the Court of Appeal that it 

ought to be taken after the presentation of the petition (p). 

Lord Hatheblet had previously adopted that course, and it has 
since been held that the examination may be taken at any time 
before an order is made (q). It is now not unusual to take the 
examination in Court at the hearing (r), and in one case it was taken 
after the order was made, but before it was drawn up, the petition 
being mentioned again («). 

4 Where a married woman consents to an order, an affidavit of no 
settlement is not necessary (t). 



taken. 



(h) Re Broadwood, L. K. 7 Ch. 
323 ; 1 Not. 4360. 

(i) Re Marshall, L. ft. 15 Eq. 66 ; 
3 Not. 476. 

(k) Re HaUiday, L. R. 12 Eq. 
199 ; 2 Not. 4113. 

(0 Re Thome, 20 W. R. 587. 

(m) Re De Tabley, 11 W. R. 936 ; 
1 Not. 989. 

{n) Re TMett, 17 W. R. 394. 
But see Re Noyes, 6 W. R. 7. 



(o) Re Brealy, 24 B. 220 ; Re 
Hadvten, ibid. ; ReReedley, 5 W. R. 
679. 

(p) Re Foster, 1 De G. & S. 386. 

(q) Re Packer, 39 L. J. Ch. 220 ; 
2 Not. 3084. 

(r) R* Taylor, L. R. 14 Eq. 557. 

(») Re Turbut, 2 N. R. 487. 

(0 Re Standish, 25 W. R. 8 j 4 
Not. 604. 
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MAERIED WOMEN— EXAMINATION, HOW 

TAKEN. 

51. 1 The examination of such married woman when 40 & 41 
resident within the jurisdiction of the Court to which « "« 

such application is made, shall be made either by the T ^— 

Court or by some solicitor 2 duly appointed by the Court tion 1 ©? 1 * 
for that purpose, who shall certify under his hand that married 
he has examined her apart from her husband and is how to be 
satisfied that she is aware of the nature and effect of the madewhen 

residing 

intended application, and that she freely desires to make within the 
or consent to the same. And when the married woman tioTof°the 
is resident out of the jurisdiction of the Court to which Court, and 

i vj_*» ji • i • » i how when 

such application is made, her examination may be made residing 
by any person 3 appointed for that purpose by the Court, ^tj^ 11 *. 
whether he is or is not a solicitor of the Court, and such diction, 
person shall certify under his hand to the effect herein- 
before provided in respect of the examination of a married 
woman resident within the jurisdiction. And the appoint- 
ment of any such person not being a solicitor shall afford 
conclusive evidence that the married woman was at the 
time of such examination resident out of the jurisdiction 
of the Court. 

1 This section consolidates the provisions of sect. 38 of the Act of 
1856 and sect 6 of the Act of 1858. 

3 The solicitor must be one who actually takes out a certificate in 
England (u), and does not act for the parties to the petition (x) ; but 
his signature may be attested by the husband's solicitor (y). 

8 The Act of 1856 did not provide for the case of a married woman 
being out of the jurisdiction, and was held not to authorise an 
examination by a writer to the signet (z), a Canadian advocate (a), 
or an English solicitor practising in Paris (b). 

Since 1858 the British consul at Boulogne has been appointed to 
take an examination (o). 

(w) Turner v. Turner, 2 De G. & (z) Re Hooper, 5 W. R. 670. 

J. 634 ; Re Noyes, 6 W. R 7. (a) Turner v. Turner, 2 De G. & 

{x) Re BrecUy, 5W.R 613. J. 534. 

(y) Re Lewis, 24 W. R. 103 ; 4 {b) Re Noyes, 6 W. R. 7. 

Not. 247. (c) Re Johnson, W. N. (1869) 87. 
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INFANT MARRIED WOMEN. 



40 & 41 52. 1 Subject to such examination as aforesaid, married 
r g2, ' women may make or consent to any applications, whether 
they be of full age or infants. 2 

As to ap- ° 

plication 



)y or con- 
sent of 
married 
women, 
whether of 
full age or 
under age. 



1 This is a verbatim re-enactment of sect. 39 of the Act of 1856. 
8 See Re Broadwood (n), cited under section 50. 



GENERAL PROVISIONS. 

OPTION TO APPLY, CONSENT, &C 



40 & 41 53. 1 Nothing in this Act shall be construed to create 

Vict. c. 18. ii. ,. ,i , , 

8 53 an ^ obligation on any person to make or consent to any 
— application to the Court or to exercise any power. 

No obliga- 
tion to 

make or 1 This is a verbatim re-enactment of sect. 40 of the Act of 1856. 
consent to 
applica- 
tion, Ac. 

EFFECT OF INCUMBRANCES. 



40&41 
Vict c. 18, 

§ 54. 

Tenants 
for life, &c, 
to be 
deemed 
entitled 
notwith- 
standing 
incum 
brances. 



54. 1 For the purposes of this Act, a person shall be 
deemed to be entitled to the possession or to the receipt 
of the rents and profits of estates, although his estate may 
be charged or incumbered either by himself or by the 
settlor, or otherwise howsoever, to any extent ; but the 
estates or interests of the parties entitled to any such 
charge or incumbrance shall not be affected by the acts 
of the person entitled to the possession or to the receipt 
of. the rents and profits as aforesaid unless they shall 
concur therein. 

1 This is a verbatim re-enactment of sect. 41 of the Act of 1856. 



(n) L. R. 7 Ch. 323 ; 1 Not. 4360. 
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PARLIAMENTARY ENTAILS EXCEPTED. 

55. 1 Provided always, that nothing in this Act shall v ^ t & c 4 J 8 
authorise any sales or lease beyond the term of twenty-one § 55. 
years of any settled estates in respect of which, under Exce tion 
the Act of the thirty-fourth and thirty-fifth years of King as to en- 
Henry VIII., c. 20, " to embar feigned recovery of lands crea ted by 
wherein the King's Majesty is in reversion/' or under any p c1 ^ 
other Act of Parliament, the tenants-iu-tail are restrained ment 
from barring or defeating their estates tail, or where the 
reversion is vested in the Crown. 

1 This ia a re-enactment, with slight verbal amendments, of sect. 42 
of the Act of 1856. 

SAVING— LORDS OF MANORS. 

56. 1 Nothing in this Act shall authorise the granting *° & 41 
of a lease of any copyhold or customary hereditaments § gg ' 

not warranted by the custom of the manor without the — ; 

consent, of the lord, nor otherwise prejudice or affect the right^of 
rights of any lord oif a manor. lords of 

° ^ manors. 

1 This is a verbatim re-enactment of sect. 43 of the Act of 1856. 

APPLICATION OF ACT. 

57. 1 This Act shall, except as hereinafter provided, 40&41 
apply to all matters existing at the time of the passing of • '£j ' 

this Act, whether proceedings are actually pending or — 

not, and any proceedings in any such matter may be con- jj^ti?** 
tinued or taken under this Act as if the matter originated ments this 
under this Act, or may be continued or taken under the extend. 
Acts hereby repealed, or partly under this Act and partly 
under the said repealed Acts as occasion may require: 
Provided always, that the provisions in this Act contained 
respecting demises to be made without application to the 
Court shall extend only to settlements made after the first 
day of November, 1856. 2 
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40 & 41 i Sect 44 of the Act of 1856 was as follows : "The provisions of 

8 W *kk ^" ct B ^ a ^ extenc ^ *° *H settlements whether made before or after 
* it shall come in force, except those as to demises to be made without 

an application to the Court, which shall extend only to settlements 

made after this Act shall come in force." 
8 See sect. 61, infra, and note thereto. 

REPEAL OF FORMER ACTS. 

40 & 41 gg t The Acts specified in the schedule to this Act are 
& gg^ ' hereby repealed i 1 Provided always, that this repeal shall 

not affect anything done or any proceeding taken under 

Acts sped- any enactment hereby repealed. 

fied in 

schedule. i "j^ following is the schedule referred to : — 

SCHEDULE. 



Session and Chapter. 


Title or Short Title. 


19 & 20 Vict a 120 - 


An Act to facilitate leases and sales of Settled 




Estates. 


21 & 22 Vict, c. 77 


An Act to amend and extend the Settled 




Estates Act of 1856. 


27 & 28 Vict. c. 45 


An Act to farther amend the Settled Estates 




Act of 1856. 


37 & 38 Vict, c. 33 


The Leases and Sales of Settled Estates Amend- 




ment Act, 1874. 


39 & 40 Vict. c. 30 


The Settled Estates Act, 1876. 



SAVING — STATUTORY POWERS. 

40 & 41 59. 1 Nothing in this Act shall interfere with the exer- 
g'jKQ 18, cise of any powers to authorise or grant leases conferred 

— by any Act of Parliament 2 not expressly repealed by this 

Savin *- Act. 

1 This section is new. 

8 See sect. 17 of 1 Will. IV., c. 65, printed ante, p. 161. 



40&41 EXTENT OF ACT. 

Vict. c. 18, 

§ 60. 60, This Act shall not extend to Scotland. 1 

Extent of l The repealed Acts did not extend to Scotland. 
Act. 
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COMMENCEMENT OF ACT. 

61. This Act shall commence on the first day of No- £° & 41 

i -. ,-,.-_ -. Vict. c. 18, 

vember, 1877. 1 § q{ % 

1 The Act of 1866 came into operation on the lat of November, Com- 
iQj>A mence- 

1856 - ment of 

Act 



LIMITED OWNERS RESERVOIRS AND WATER 
SUPPLY FURTHER FACILITIES ACT, 1877. 



40 & 41 Vict. o. 31. 



An Act to give fwrther facilities to Landowners of limited 
interests in England and Wales and Irelcmd to 
charge their estates with the expenses of constructing 
Reservoirs for the storage of Water, and other similar 
purposes. 

Whereas landowners of limited interests in England and 40 & 41 
Wales, with the approval of the Inclosure Commissioners, p^^bie/ 
and in Ireland of the Commissioners of Public Works in 
Ireland, are enabled to charge their estates with sums ex- 
pended by them in constructing reservoirs and other works 
for the supply of water, if it can be shown to the satisfac- 
tion of the said commissioners that such works will effect 
a permanent yearly increase in the value of such estates 
for agricultural purposes exceeding the yearly amount 
proposed to be charged thereon, and are also enabled to 
charge their estates with sums subscribed for the con- 
struction of railways and navigable canals, if it can be 
shown to the satisfaction of the commissioners that such 

p 
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40&41 railways and canals will effect a permanent yearly 

Vict. c. 31. • . ,, , « , , . r « J J 

Preamble. m crease in the value of such estates for any purpose 
exceeding the yearly amount proposed to be charged 
thereon : 

And whereas in many places it would greatly conduce 
to the affording of a plentiful supply of pure water to the 
inhabitants of villages and towns and to the industrial 
requirements of the locality, if facilities were given to 
landowners of limited interests to charge their estates, 
subject to the approval of the commissioners, with sums 
expended by them in constructing reservoirs and other 
works for the supply of water, of a character permanently 
to increase the value of such estates for other than 
agricultural purposes, or to be otherwise permanently- 
productive of profit to the owners of the estates, and if 
such landowners were also enabled to charge their estates 
with sums subscribed by them for the construction of 
waterworks on the same terms and conditions as those on 
which they are now enabled to charge their estates with 
subscriptions for the construction of railways and canals : 
Be it therefore enacted by the Queen's most excellent 
majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

Short title. \ % This Act may be cited as the Limited Owners 
Reservoirs and Water Supply Further Facilities Act, 1877. 

Extent of 2. This Act shall not extend to Scotland. 

A.ct 

Act incor- 3. This Act shall be incorporated with the Improve- 
porated ment of Land Act, 1864, and the two Acts shall be read 

with 27 & . ,, A . 

28 Vict, together as one Act. 

c 114. ^ The provisions of the Waterworks Clauses Act, 1863, 

provisions w ^^ respect to the security of the reservoirs constructed 
of 26 & 27 by the undertakers are incorporated with this Act ; and 
incorpo- in that Act as incorporated with this Act, the expression 
rated. « fa e special Act " shall mean and include the Improve- 
ment of Land Act, 1864, and this Act; and the expression 
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" the undertakers " shall mean any person who constructs 40 & 41 

XT' 4- Ol 

or erects any reservoir or dam under the authority of "j'a 

either of the last mentioned Acts. ! — 

fi. The construction or erection of reservoirs or other 40 & 41 
works of a permanent character for the supply of water *j'« 81, 

to persons residing or engaged in labour on the lands on — 

which such works are situate, or on any other lands b^eemed 
settled to the same uses, or for the more convenient or improve- 
profitable user of such lands, or for the supply of water to within 27 
any sanitary or other local authority or water company, or * 28 Vict 
to any manufacturer or other person, or for any one or 
more of such purposes, shall be deemed to be an improve- 
ment of land within the meaning of the ninth section of 
the Improvement of Land Act, 1864, and shall be 
sanctioned by the commissioners, if it can be shown to 
their satisfaction that such reservoirs or works for the 
supply of water will for any purpose effect a permanent 
yearly increase in the value of the lands on which they 
are situate, or any other lands settled to the same uses, or 
will be permanently productive of a yearly revenue to the 
owner of such lands exceeding the yearly amount proposed 
to be charged thereon; and the construction of any such 
works shall be deemed to include the purchase by the 
landowner of any water right or other easement which 
might otherwise interfere with or prevent the construc- 
tion of the same or any such supply of water as aforesaid. 
In calculating whether the improvement is likely to effect 
a permanent increase of the yearly value of the land, or be 
productive of a yearly revenue to the landowner exceeding 
the yearly amount proposed to be charged thereon, it shall 
be lawful for the commissioners to take into account 
the value of any contract, the terms of which have been 
agreed upon between the landowner and any sanitary or 
other local authority, or water company, or manufacturer, 
or other persons, for the purpose of supplying such 
authority, company, person, or persons with water, as well 
as the effect on such value or revenue of any sum 

P2 
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40 & 41 expended by the landowner in the construction of the 
Vict c. 31, r . J , _ ,. . 

g g a works over and above .the sum proposed to be charged 

upon the land. 

When the improvement will afford a supply of water to 
persons residing or engaged in labour on the lands on 
which the proposed works will be situate, or on any 
other lands settled to the same uses, the commis- 
sioners may, if they think fit, sanction the improve- 
ment, although it may not be shown that the same 
will effect a direct yearly increase in the value of the 
lands, or be productive of a yearly revenue to the 
owner of the lands exceeding the yearly amount proposed 
to be charged thereon. 
40 & 41 6. Any landowner charging or proposing to charge his 
Vl g'S 81> estate with the cost of the construction of reservoirs or 
— other works for the supply of water under this Act may 

ffio° f enter into aQ y ^eement for the supply of water to any 
local sanitary or other local authority, water company, manu- 

authority, facturer> or other per80n> f()r any tem not exceeding the 

number of years during which the cost of the improve- 
ment or any part of it is made a charge upon the estate : 
Provided that every such agreement be approved by the 
commissioners, and that no premium or benefit in the 
nature of a premium be reserved thereby by the land- 
owner. 
40 & 41 7. Any company now authorised to contract with land- 
1 j'y ' owners in England or Wales, or in Ireland, for the execu- 

— tion of any works for the improvement of land, or to make 

contract? advances fox the purpose of executing or assisting in the 

for execu- execution of such works, may, with the approval of the 

reservoirs, commissioners, contract with any such landowner for the 

&a execution of any reservoirs or works of water supply, the 

cost of which may by this Act be charged upon the estates 

of such landowner, and may, with the like approval, make 

advances for the purpose of executing or assisting in the 

execution of such reservoirs or works; and for this 

purpose the execution of any such reservoirs or works 
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shall be deemed to be an improvement of land within the f ° & 41 
meaning of any Act of Parliament or Articles of Associa- g'y # 
tion relating to any such company. 

8, Any landowner desiring to charge his estates with y*^* ^ 
subscriptions for the construction of waterworks by a § 8, 
water company may charge his estate with such moneys ~ ; 
on the same terms and conditions as he may under the tions to 
Improvement of Land Act, 1864, charge his estates with **Jj£ 
moneys subscribed for the construction of railways or 
navigable canals ; and for this purpose the provisions 
contained in sections seventy-eight to eighty-nine, both 
inclusive, of the Improvement of Land Act, 1864, shall 
apply, mutatis mutandis, to such subscriptions, as if the 

same had been subscribed for the construction of a railway 
or navigable canal. 

9, Nothing in this Act shall be construed to authorise 40 & 41 
any landowner, or any water company, local authority, g'q 81 * 

person or persons authorised by any landowner, to inju- — 

riously affect any reservoir, canal, river, stream, or naviga- ^J^ 011 
tion, or the feeders thereof, or the supply, quality, or fall 

of water contained in any reservoir, canal, river, stream, 
or navigation, or in the feeders thereof, or any other water 
rights or easements in cases where any body of persons or 
person would if this Act had not passed, have been entitled 
by law to prevent or be relieved against the injuriously 
affecting such reservoir, canal, river, stream, navigation, 
feeders, or such supply, quality, or fall of water, or other 
water rights or easements, unless the landowner, water 
company, local authority, person, or persons first obtain 
the consent in writing of the body of persons or person so 
entitled as aforesaid. 

10, In this Act the following words and expressions 40 & 41 
shall have the following meanings ; that is to say, ^gin 31 ' 

" The commissioners " means the Inclosure Commis- L. 

sioners of England and Wales, or the Commis- ^^- 
sioners of Public Works in Ireland as the case 
may require : 
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40&41 « The improvement of Land Act, 1864," means the 

Vict. c. 81, _ , ^ , ^ , __, _ _ M ' 

§ 10, 27fch and 28th V*ct c. 114 : 

"Works for the supply of water" includes wells, 

pumps, reservoirs, cisterns, ponds, tanks, aque- 
ducts, cuts, sluices, mains, pipes, culverts, machi- 
nery, and things for supplying or used in sup- 
plying water : 
"Water company " means any person or body of 
persons, corporate or unincorporate, supplying 
or who may hereafter supply water for his or 
their own profit: 
"Local authority" means any authority having 
jurisdiction for any public local purpose. 
The several words and expressions to which by the 
Improvement of Land Act, 1864, meanings are assigned, 
shall in this Act have the same respective meanings as in 
that Act 
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TO 



GREENWOOD'S 



"RECENT REAL PROPERTY STATUTES." 



BEING THB 



ORDERS UNDER THE SETTLED ESTATES ACT, 1877. 



DECEMBER 1878. 



I, The Right Honourable Hugh MacCalmont, 
Baron Cairns, Lord High Chancellor of Great 
Britain, do hereby in pursuance of the 42nd sec- 
tion of "The Settled Estates Act, 1877," appoint 
the Vice-Chancellor Sir Richard Malins, the Vice- 
Chancellor Sir James Bacon, the Vice- Chancellor 
Sir Charles Hall, and Mr, Justice Fry, to be the 
four judges of the Supreme Court of Judicature, by 
whom, together with the Lord Chancellor, the 
Lord Chief Justice of England, the Master of the 
Rolls, the Lord Chief Justice of the Common Pleas, 
and the Lord Chief Baron of the Exchequer, rules 
and orders of court for carrying into effect the 
purposes of the said Act shall be made as therein 
mentioned. And this appointment is to continue 
in force until the 31st day of December, 1879. 

Dated this 19th day of July, 1878. 

CAIRNS, C. 



ORDERS UNDER THE SETTLED ESTATES 

ACT, 1877. 

These Orders prescribe the procedure to be adopted in the case of 
all petitions presented on or after the 7th of January, 1879. Peti- 
tions presented before that date are governed by the old procedure, 
so far as it is applicable. See notes to ss. 31, 32, 33 and 49 of the 
Settled Estates Act, 1877. 

1. The words " settlement," " settled estates," and " the 
court " in these Orders shall have the same interpretation 
as in the Act. 

The words " the Act " in these Orders shall mean the 
Settled Estates Act, 1877, "the petition" shall mean a 
petition under the Act, and "the judge" shall mean the 
judge of the Court with whose name the petition shall be 
marked, or to whom the petition shall be transferred. 

2. All petitions, notices, affidavits, and other proceedings 
under the Act shall be entitled "In the matter of the 
estates settled" [by the settlor or settlors, naming one of 
them and referring to the instrument by which the settle- 
ment shall have been created, and mentioning the parish 
or place and county in which the lands, messuages, or 
tenements proposed to be dealt with are situate] " and in 
the matter of the Settled Estates Act, 1 877," and every 
such petition shall be marked with the words "In the 
High Court of Justice, Chancery Division," and with the 
title of the judge before whom it is intended to be heard 
(see form No. 1 in the Appendix hereto). Upon the pre-* 
sentation of the petition, a day shall be appointed for 

B 2 
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hearing riot less (unless the judge gives special leave) 
than eight clear days after such presentation, and in the 
computation of such eight clear days, Sundays and other 
days on which the offices are closed shall riot be reckoned 
and every petition shall, in the body thereof, or in si 
schedule thereto, or by a plan thereto annexed, contain 
a detailed description of the property proposed to be dealt 
with by such petition sufficient to identify the same. 

3. When a petition has been put into the paper for 
hearing, and by reason of the parties not being ready, or 
for any other cause, the judge allows it to stand over 
generally, it may be put into the paper for a subsequent 
day, without any application to the Court or judge, on 
the petitioner or his solicitor applying for that purpose 
to the secretary of the Lord Chancellor or Master of the 
Rolls (as the case may be), and notice of the appointment 
of such subsequent day shall be given by the petitioner, 
or his solicitor, two clear days before the day fixed, to the 
other parties entitled to appear on such petition. 

4. The notice required to be given by the 26th section 
of the Act, if given before the hearing (or if given after 
the hearing, and the judge shall not otherwise direct) may, 
without any other direction of the Court, be given within 
the jurisdiction of the Court, except in the case of a 
person of unsound mind, not so found by inquisition, by 
delivering to the person to be served a notice (in the 
form No. 3 in the Appendix hereto) with such variations 
as circumstances require, and the time to be specified in 
such notice for the person served to deliver or leave a 
notification shall — (a.) in case the person to be served is a 
guardian of an infant, be such as shall be directed by 
the judge in the order appointing the guardian, and in 
case the person to be served is a married woman, or a 
committee of a lunatic, not less than twenty-eight clear 
days after the service ; (6.) and in other cases not less than 
fourteen clear days after the service. In case the person 
to be served is of unsound mind, not so found by inqui- 
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sition, or out of the jurisdiction of the Court, or it is 
desired to serve such notice on any person within the 
jurisdiction of the Court in any other manner than above 
provided, an application shall be made at chambers ex 
parte by the petitioner for directions as. to the manner 
in which such notice shall be given, and as to the time 
to be specified in such notice within which the notifica- 
tion is to be made by the person served. 

5. Where it is desired that any guardian of an infant 
shall make or consent to any application to the Court 
under the Act, or make any notification respecting any 
application to the Court, or that notice may be given 
to any such guardian on behalf of an infant, the Court 
may appoint a guardian to such infant for the purposes 
of the Act, and an application for such appointment 
may, after the petition is presented, be made at chambers 
by the petitioner by summons. And if an infant is the 
petitioner, the petition may be presented by the infant 
by his next friend, and after the petition has been pre- 
sented and answered, and a guardian appointed, the word 
"guardian" shall be substituted in the petition for the 
words ' next friend/' and the name of the guardian (if the 
next friend and guardian shall not be the same person) 
for the name of the next friend. 

6. In the case of a lunatic or infant tenant in tail by 
his committee or guardian applying or consenting to an 
application, or giving a notification respecting an applica- 
tion, an application may be made at chambers by the 
petitioner after the petition is presented that such com- 
mittee or guardian may be directed to so apply or consent, 
or give a notification, and in the case of an infant such 
application may be combined with the application to 
appoint a guardian. 

7. In cases where the committees or guardians of 
lunatic or infant tenants in tail shall be served with 
notice of the application in pursuance of the 26th section 
of the Act, an application may be made at chambers by 
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the petitioner, before the expiration of the time specified 
in such notice, that such committees or guardians may 
notify that they either assent to or dissent from such 
application, or submit their rights or interests, so far as 
they may be affected by such application, to be dealt with 
by the Court. 

8. Upon an application to appoint a guardian to an 
infant for any such purpose as aforesaid, the summons 
shall be served upon the parent, testamentary guardian, 
or guardian appointed by the Court of Chancery or the 
Chancery Division of the High Court of Justice, of the 
infant, if there be any such parent or guardian, unless the 
Court or judge shall dispense therewith. 

9. Upon any application that a committee or guardian 
of a lunatic or infant tenant in tail may be directed to 
make or consent to any application on behalf of such 
lunatic or infant, or to notify that the lunatic or infant 
assents to or dissents from such application, or submits his 
rights or interests, so far as they are affected by such 
application, to be dealt with by the Court, the summons 
shall be served on the committee of such lunatic, or the 
guardian appointed or proposed to be appointed of such 
infant, for such purpose. 

10. Upon an application to appoint a guardian of an 
infant the following facts shall be proved : — 

1. The age of the infant. 

2. Whether he has any parent, testamentary guardian, 

or guardian appointed by the Court of Chancery 
or the Chancery Division of the High Court of 
Justice, and, if so, whether such parent or 
guardian has any interest in the application, 
and if he has the nature of such interest, and 
whether or not adverse to the interest of the 
infant. 

3. Where and under whose care the infant is residing, 

and at whose expense he is maintained. 

4. In what way the proposed guardian is connected 
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with the infant, and why proposed and how 
qualified to be appointed 

5. That the proposed guardian has no interest in the 

application, or if he has, the nature of his in- 
terest, and that it is not adverse to the interest 
of the infant. 

6. The consent of the guardian to act. 

11. Upon an application that a committee of a lunatic 
tenant in tail may be directed to make or consent to any 
application, or to give any notification respecting any 
application, the authority of the judge or judges entrusted 
with the care and commitment of the custody of the per- 
sons and estates of lunatics to such committee to act on 
behalf of the lunatic shall be produced, and if it shall 
appear thereby that such judge or judges are of opinion 
that it is proper and consistent with a due regard for the 
interest of the lunatic that the committee shall make or 
consent to the application, or give any specific notification 
respecting the application, such authority shall, unless the 
Court or judge shall for any special reason require further 
evidence, be sufficient evidence upon which the Court or 
judge may direct the committee to act in conformity with 
such authority. 

12. Upon an application that a guardian of an infant 
tenant in tail may be directed to make or consent to 
any application, or to give any notification respecting any 
application, evidence is to be produced to satisfy the judge 
that it is, and the guardian is to make an affidavit that he 
believes that it is, proper and consistent with a due regard 
for the interest of such infant that such direction shall 
be given. 

13. The examination of a married woman under sections 
50 and 51 of the Act may be taken at any time after the 
petition is presented and answered. 

14. When it is desired that a married woman resident 
within the jurisdiction of the Court shall be examined 
otherwise than by the Court, a solicitor who is a perpetual 



214A ORDERS UNDER THE 

commissioner to take acknowledgments of deeds by 
married women may be appointed for that purpose by 
the judge at chambers in the Form No. 7 in the Appendix 
hereto without summons or order, upon the request of the 
petitioner and a certificate of the solicitor for the petitioner 
in the Form No. 7 in the Appendix hereto that the 
person to be appointed is not a solicitor for the petitioner, 
or for any party whose concurrence or consent to the 
application is required, but where an examination by such 
solicitor will cause unreasonable expense, delay, or incon- 
venience, or where the married woman is resident out of 
the jurisdiction of the Court, an application by summons 
may be made ex parte by the petitioner at chambers to 
appoint a solicitor if such woman is resident within the 
jurisdiction of the Court, and if not so resident a person, 
whether a solicitor or not, to take such examination. 

15. Upon every petition the Court shallbe satisfied by 
sufficient evidence that it is proper and consistent with a 
due regard for the interests of all parties entitled under 
the settlement that the powers should be exercised ; and 
it shall be stated in the affidavit why and upon what 
ground it is deemed to be so. 

16. Upon every petition where there are any trustees 
seized or possessed of any estate in trust for any of the 
persons whose consent or concurrence to or in the applica- 
tion is required, evidence is to be produced that notice 
of the application has been served on such trustees. 

17. Upon every petition evidence shall be produced 
to satisfy the Court that neither the applicant nor any 
party entitled has previously applied to either House of 
Parliament for a Private Act to effect the same or a 
similar object, or if any such application has been made 
that the same was not rejected on its merits or reported 
against by the judges to whom the Bill may have been 
referred. 

18. If upon the hearing of any petition the Court shall 
be of opinion that notice ought to be served on any person 
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who shall not have been served, or that notice of the 
application ought to be inserted in any newspaper, the 
Court shall give directions accordingly, and the petition 
shall stand over generally or to such time as the Court 
shall direct. 

19. When the Court shall at the hearing have directed 
notice of any application to be inserted in any newspapers, 
any person may, within the time specified in the notice, 
apply to the Court by motion, either ex parte or upon 
notice to the petitioner, for leave to be heard in opposition 
to or in support of the application, but if such motion 
shall be made ex parte and the Court shall think, fit to 
give such leave, it shall be subject to such Order as the 
Court shall think fit to make as to costs. 

20. Any such person having obtained leave under the 
last preceding Order shall be at liberty, upon reasonable 
notice, to inspect and peruse the petition at the office of 
the solicitor for the petitioner, upon payment of a fee of 
13s. 4d. on each inspection, and shall be entitled (either 
without or after such inspection) to be furnished with a 
copy of such petition upon such application, terms, and 
conditions as are provided by Rules 8, 9, 12, and 13 of 
Order V. of the Additional Rules of Court, under the 
Supreme Court of Judicature Act, 1875, dated 12th 
August, 1875. 

21. Any Order made on an ex parte motion giving leave 
to such person to be heard on any application shall be 
served on the solicitor for the petitioner. 

22. Any person served with a notice, pursuant to the 
26th section of the Act, requiring him to notify whether 
he assents to or dissents from the application or submits 
his rights or interests so far as they may be affected by 
such application to be dealt with by the Court, and any 
trustee or other person served with notice pursuant to the 
30th section of the Act, shall be at liberty, upon reasonable 
notice to the petitioner's solicitor, to inspect and peruse 
the petition without payment of any fee, and he shall be 
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entitled to be furnished with a copy thereof upon such 
application, terms, and conditions as are provided by- 
Rules 8, 9, 12, and 13 of Order V. of the Additional Rules 
of Court, under the Supreme Court of Judicature Act, 
1875, dated 12th August, 1875. 

23. In all cases in which land in a register county or 
district is affected by the exercise of any powers conferred 
on the Court by the Act, and the Court shall direct notice 
to be recorded, pursuant to the 33rd section of the Act, 
such notice may be given by directing a memorial of the 
Order to be registered. And in all cases in which the 
Court shall not think it practicable or expedient that 
notice under the said section should be recorded as therein 
mentioned, the Order shall state that no record of the 
Order need be made. 

24. Every Order shall state, in addition to the names 
of the petitioners, the names of the persons other than 
the petitioners who concur or consent or to whom notice 
of the application has been given, or who (under Order 
19) may have obtained leave to be heard in opposition 
to or in support of the application, and whether any 
notification was received from the persons to whom notice 
has been given, and if any has been received the purport 
thereof, and also the names of the persons, if any, notice 
to whom has been dispensed with, and whether the Order 
is made subject to any and what rights, estate, or interest 
of any person whose concurrence or consent has been re- 
fused, or who shall not or shall not be deemed to have 
submitted his rights or interests to be dealt with by the 
Court, or whose rights or interests ought, in the opinion 
of the Court, to be excepted. 

25. In cases where the Court authorises a lease the 
Order shall direct that the lease shall contain such con- 
ditions as are required by the Act, and such other 
covenants, conditions, and stipulations as the Court shall 
deem expedient with reference to the special circumstances 
or may direct the same to contain such covenants, condi- 
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tions, and stipulations as may be approved by the judge 
at chambers without directing the lease to be settled by 
the judge. 

26. The Rules 1, 2, 3, and 6 of Order LVII. (as to time) 
in the Schedule to the Supreme Court of Judicature Act, 
1875, shall be applicable to these Orders, and to all pro- 
ceedings under the Act. 

27. The forms set forth in the Appendix hereto shall 
be adhered to, subject only to such variations as may be 
necessary to meet the circumstances of the case or direc- 
tion of the Court. 

28. In all cases not provided for by the Act, or these 
Orders, the existing forms and mode of procedure and 
general practice of the Court on similax proceedings shall 
apply to proceedings under the Act. 

29. The fees and allowances to solicitors of the Court 
in respect to proceedings under the Act shall be such as 
are provided by Order VI. of the Additional Rules of 
Court under the Supreme Court of Judicature Act, 1875, 
dated 12th August, 1875, and are applicable to such pro- 
ceedings, and solicitors shall be entitled to charge and be 
allowed for a request and certificate under the 14th Order 
(of these Orders), and for attendances at the judges' 
chambers to procure the appointment of an examiner 
thereon, a fee of 13s. 4d. if the lower scale of fees is 
applicable, and £1 Is. in other cases. 

30. The fees to be taken by the officers of the Court 
in respect to proceedings under the Act shall be such as 
are provided by the Orders under the Supreme Court 
of Judicature Act, 1875, dated 28th October, 1875, and 
are applicable to such proceedings; and every request 
under the 14th Order (of these Orders) shall bear a stamp 
of 2s. if the lower scale of fees is applicable, and 3s. in 
other cases. 

31. Every petition under the Act shall set forth the 
name, address, and description of the petitioner and also 
a place within three miles from the site of Temple Bar, 
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London, where he may be served with any Order of the 
Court or of the judge in chambers, or notice relating to 
the subject of such petition. 

32. The judge in person sitting in Court or in chambers 
in the case of any petition may by special Order dispense 
with all or any of the preceding Orders so far as they 
are applicable to such petition in any case in which he 
shall think fit, and upon such terms and conditions (if 
any) as he may deem proper. 

33. These Orders shall come into operation on the 7th 
day of January, 1879, and shall apply to any petition pre- 
sented on or after that date. 

34. These Orders may be cited as " The Settled Estates 
Act Orders, 1878." 

CAIRNS, C. 
G. JESSEL, M.R. 
RICHARD MALINS, V.C. 
JAMES BACON, V.C. 
CHARLES HALL, V.C. 
EDWARD FRY. 



December, 1878. 
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No. 1. 

Form of Title of Petition and other proceedings. 

In the High Court of Justice, 

Chancery Division, 

The Master of the Rolls 

(or the Vice-Chancellor Malms 

or other Vice-ChancdUyr). 

In the Matter of Estates settled by A. B. (or A. B. 
and others) by will dated 
(or deed dated ) consisting of 

certain lands*(or messuages or tenements) in 

in the parish of 
in the county of 
And in the matter of the Settled Estates Act, 1877. 



No, 2. 

Form of Summons for directions as to service of notice 
pursuant to the 26th section of the Act. 

( Title same as Petition). 

Let all parties concerned attend at my Chambers at 

on , at o'clock, 

on the hearing of an application on the part of [the 
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petitioners] that notice of the 

application intended to be made by a petition presented 
in the above matters on the day 

of requiring A. B. and C D. severally 

to notify whether he assents to or dissents from such appli- 
► cation, or submits his rights and interests so far as they 
may be affected by such application to be dealt with by 
the Court, may be given by [state the manner in which 
it is proposed to give the notice, and the time within which 
the notification is to be required] or in such other man- 
ner as the judge may think fit. 

Dated this day of 

This summons was taken*out by 
of , solicitors for the applicant. 



No. 3. 
Form of Notice pursuant to section 26 of the Act. 

In the High Court of Justice, 

Chancery Division, 

The Master of the Rolls 

(or the Vice-Chancellor Malins 

or other Vice-Chancellor). 

(Title same as petition). 

Take notice that [name petitioners and their addresses 
as in petition] have presented a petition in the above 
matters praying that [as i/n petition, but describing the 
lands, messuages, or tenements as in the petition"], and it 
is intended to apply to the said Court for an Order in 
accordance with such prayer, and you are [severally] 
hereby required to notify in writing within 
after the service hereof whether you assent toor dissent from 
such application, or submit your rights or interests so 
far as they may be affected by such application to be 
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dealt with by the 'Court, such notification is to be delivered 
to the petitioners' solicitors, or left for them at the address 
specified at the foot hereof, and may be so delivered by 
transmitting the same to them by post at such address. 

If no notification shall be so delivered or left within 
the time above limited you will be deemed to have sub- 
mitted your rights and interests to be dealt with by the 
Court. 

In the event of your dissenting from such application 
and desiring to be heard in opposition to the application 
you are by your notification to require notice to be given 
to or left for you or your solicitor at a place to be specified 
within three miles from the site of Temple Bar, London, 
of the day on which the petition is fixed for hearing. 

You or your solicitor can, upon reasonable notice to the 
under-named A. and B., inspect and peruse the petition 
without payment of any fee, and you are entitled at your 
own expense to have a copy of such petition Jfurnished to 
you. 

Dated the day of 

A. and B. 

[Address within three miles of the site of Temple Bar, 

London]. 

Petitioners' Solicitors. 
To [name the person or all persons to be served pursuant 

to the above section]. 

Note. — A copy of the above notice, with a notification 
at the foot thereof to be filled up by you, is sent here- 
with. 



No. 4. 

Form to accompany Notice pursuant to section 26 of 

the Act. 

Copy Notice. 
In pursuance of a notice, of which the above is a copy, 
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served on me on the day of 

I hereby notify that I* 

Dated this day of 

To Messrs. ,-f- 

* Here insert " assent to the application/' or " dissent from the 
application," or "submit my rights and interests so far as they 
may be affected by the application to be dealt with by the Court.* 

And if you dissent and desire to be heard in opposition thereto, 
add " And I desire to be heard in opposition to the application, and 
require notice to be given to at \nammg a 

place within three miles of the site of Temple Bar, London] of the day 
fixed for the hearing of the petition/' 

t Signature and address. 



No. 5. 

Form of Summons for Appointment of a Guardian of an 
Infant, and for leave for the Guardian to make or 
consent to an Application. 

(Title same as petition). 

Let all parties concerned attend at my Chambers at 

on , at o'clock, 

on the hearing of an application on the part of [the 
petitioners]. 

That A. B. or some other proper person may be ap- 
pointed guardian of C. D., an infant, and that E. F. or 
some other proper person may be appointed guardian 
of (?. -ET., an infant, for the purpose of making on behalf 
of such infants (or consenting on behalf of such infants 
to) an application proposed to be made by a petition 
presented on the day of , by the 

above-named applicants for an Order in accordance with 
the prayer of such petition, and (in case the infants are 
tenants-in-tail) that such guardians may be directed to 
make (or consent to) such application. 

Dated this 



appendix. 214r 



This summons was taken out by 
of , solicitors for the applicants. 



No. 6. 

Form of Summons for Appointment of a Guardian of 
an Infant to be served with Notice of an Application, 
and for leave for the Guardian to deliver a notifica- 
tion pursuant to such Notice. 

(Title same as petition). 

Let all parties concerned attend at my Chambers at 

on , at o'clock, on the 

hearing of an application on the part of [the petitioners]. 

That A. B. or some other proper person may be appoiuted 
guardian of G. ZX, an infant, and that E. F. or some other 
proper person may be appointed guardian of G.H., an 
infant, for the purpose of being served with a notice requir- 
ing them on behalf of such infants, within 
clear days after service thereof, to notify whether they 
assent to or dissent from an application proposed to be 
made by a petition presented on the day of 

• by the above-named applicants for an Order 

in accordance with the prayer of such petition, or submit 
the infants' rights or interests so far as they may be 
affected by such application to be dealt with by the 
Court, and (in case the infants are tenants-in-tail) that 
such guardians may be directed to notify that they, on 
behalf of such infants, assent to (or dissent from) such 
application (or submit the infants' rights or interests, so 
far as they may be affected by such application to be dealt 
with by the Court). 

Dated this day of 

This summons was taken out by of 

, solicitors for the applicants. 
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lands, messuages, or tenements, as in the petition], and it 
is intended to apply to the said Court for an Order in 
accordance with such prayer. This notice is given to you 
in pursuance of the above Act because you are seized or 
possessed of an estate in trust for 

whose consent or concurrence to or in the application 
is required by the Act. You or your solicitors can 
upon reasonable notice to the under-named A. and B. in- 
spect and peruse the petition at the address specified at 
the foot hereof without payment of any fee, and you 
are entitled at your expense to have a copy of such petition 
furnished to you. 

Dated this day of 

A. and B. 
Address, 

Solicitors for the petitioners. 
To [name ike persons to be served ptvrsnant to the above 
section]. 



No. 13. 



Form of Notice to be inserted in newspapers if directed 

pursuant to the 31st section. 

(Title as in petition). 

By direction of the Master of the Rolls (or the Vice- 
Chancellor ), notice is hereby 
given that an application by petition has been made to 
the Court of the said judge for a sale or for powers 
to grant leases of the above-mentioned hereditaments (cr 
otherwise according to the circumstances), and the Court 
has directed the application to be adjourned (or adjourned 

till ), 

and any person whether interested in the estate or not, 

may on or before a PPty *° the s wd 
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Court by motion for leave to be heard in opposition to 
or in support of such application. The petition may be 
inspected on application to Messrs. A. and B. of 

, the solicitors for the 
petitioners. 
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ABOLITION, 

continual claim, 33 

disability from absence beyond seas, 41 

doctrine of, non-adverse possession, 11 

ejectment, 81 

partial, of tacking by mortgagee, 118 

real and mixed actions, 81 

writ of dower, 81 

warrantry, 83 

ABSTRACT OF TITLE, 
length of, 44, 109, 110 

ABSENCE BEYOND SEAS. See Limitation op Actions, 

ACKNOWLEDGMENT. See Limitation of Actions. 

ACTS OF PARLIAMENT, 

recitals in, 111, 113, 114 
repealed. See Repeals. 

ACQUIESCENCE, 56 

ADMINISTRATION, 

mortgages how payable. See Exoneration of Charges. 

ADVERTISEMENT, 

petition under Settled Estates Act, 185 

for re-investment, 191 
under Partition Acts, 138, 139 

ADVOWSON, 

length of title, 110 
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AGREEMENT. See Contract and Vendor and Purchaser. 

AGRICULTURAL LEASES, 
England, in, 162 
Ireland, In, 162 

APPOINTMENT. See Powers and Illusory Appointments. 

ARREARS OF RENT, INTEREST, &a See Limitation of Actions, 



BUILDING LEASES, 163 

BENEFICIAL, 

sale under Partition Acts, when, 125 



CASH UNDER CONTROL OF COURT, 

proceeds of sale under Settled Estates Act, 192 

CHAMBERS, 

reference to, in sales under Settled Estates Act, 172 
settlement of leases under Settled Estates Act, in, 169-171 
sale in, under Partition Acts, 187 

CHARITIES, 

within Statutes of Limitation, 8 

COMMENCEMENT, 

Contingent Remainders Act, 1877, 145 
Exoneration of Charges Act, 156 ' 
Locke King's Act, 148 

Amendment Act, 154 
Powers Law Amendment Act, 107 
Settled Estates Act, 1877, 209 
Real Property Limitation Act, 1874, 101 
Statute of Limitation, 1888, 8 
Vendor and Purchaser Act, 1874, 109 



COMMENCEMENT OF TITLE. See Vendor and Purchaser. 



CONDITIONS OF SALE, 

against production of title, 112, 113 
covenants for production, as to, 114 
custody of title deeds, as to, 115 
expense of covenants for production, 115 
lessor's title, 112 
production of deeds, as to, 114 
recitals evidence, 113 
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CONTINGENT REMAINDERS, 
Act of 1877 not retrospective, 145 
Acts relating to, how far retrospective, 148 
distinction between, and executory interests, 145 
distinguished from vested remainders, 143 
effect of Act of 1877, 146 
how liable to destruction, 144 

old law, 148 

present law, 145 
protected against premature failure of previous estate, 148 
remoteness, rule against, 146 
take effect as executory interests, 145 



CONTRACT, 

rights of vendor and purchaser under open, 110 
rights under open. See Vendor and Purchaser. 

may be varied, 111 
Vendor and Purchaser Act applies, when, 109 



CONVERSION, 

proceeds of sale under Partition Acts, 134 
under Settled Estates Act, 134, 191 



COPYHOLDS, 

Partition Acts apply to, 135 

Settled Estates Act applies to, 207 

Statutes of Limitation apply to, 6 

surrender by legal personal representative of bare trustee, 116 

legal personal representative of mortgagee, 116 

married woman as bare trustee, 117 
within Locke King's Act, 149 



CONSENTS, 

petitions under Settled Estates Act. See Settled Estates. 



COSTS, 

partition action of, 141 
under Settled Estates Act, 195 
under Vendor and Purchaser Act, 121 



COVENANT, 

production for, 111, 114 

costs of, 111, 114 
special, in leases under Settled Estates Act, 165 



COURT, 

meaning of, in Partition Acts, 123 
in Settled Estates Act, 161 



COUNTY COURT, 

partition action in, 142 
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CROWN, 

not within Statutes of Limitation, 7 

CUSTODY OF TITLE DEEDS, 111, 115. See Vendor and Pur- 
chaser. 



DEED. See Title Deeds and Vendor and Purchaser. 
operates from time of execution, 38 
leases under Settled Estates Act to be by, 164, 199 

DISABILITIES, 

effect of, under Partition Acts, 180 
under Settled Estates Act, 201-208 

under Statutes of Limitation. See Limitation op Actions ; 
Disabilities. 

DISENTAILING DEED, 

on payment out of Court to tenant in tail, 191 

DOWER» 

six years' arrears recoverable, 91 
Statutes of Limitation apply to, 6, 90 
writ of, abolished, 81 



EJECTMENT ABOLISHED, 81 

EQUITABLE RULE, 

illusory appointments as to, 104 
changed, 105 

EVIDENCE, 

execution of counterpart lease under Settled Estates Act, 201 
on petition for lease under Settled Estates Act, 167 

for sale under Settled Estates Act, 178 
recitals, how far, 111, 113 

EXCLUSIVE AND NON-EXCLUSIVE POWERS, 102 

EXONERATION OF CHARGES, 
Act of 1877, 156 

applies to land of any tenure, 156 
" affect," meaning of, 153 

apportionment between real and personal estate, 149 
charge by deed, 150 

contribution between separate properties comprised in mortgage, 149, 
152 

Contrary Intention, 

in wills before 1868, 150, 151 
under Act of 1867, 154, 155 
under Act of 1877, 157 
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EXONERATION OF CHARGES, {continued). 

Copyholds, 149 

within Act of 1877, 156 
doubts on construction of Locke King's Act, 154 
equitable mortgage, 149 
extent of Acts, 157 

heir, rights of, under Locke King's Act, 153 
interest in land, 149 
law before Locke King's Act, 147 

under Locke King's Act, 148, 149 

from 1867 to 1877, 153-155 

since 1877, 156, 157 

Leaseholds, 

for lives, 149 

for years, 149 

mortgaged with freeholds, 152 

within Act of 1877, 157 

9 

Mortgage, 

equitable, 149 
meaning of, 149 

vendor's lien, 155 t 

real estate primarily liable to mortgages, 149 

Vendor's lien, 155 

intestacy in cases of, 156, 157 

EXECUTORY INTERESTS, 

contingent remainders take effect as, 145 

EXPRESS TRUSTS. See Limitation of Actions and Trustee. 

EXTENT OF ACTS, 

illusory appointments, Acts as to, 108 
Locke King's Act and Amendment Acts, 157 
Partition Acts, 142 
Settled Estates Act, of, 208 
Statutes of Limitation, 100 
Vendor and Purchaser Act, 109, 122 



FEE FARM RENT, 

sale for, under Settled Estates Act, 173 
under Statutes of Limitation, 92 

FORFEITURE, 

effect on contingent remainder, 144 
reversioners need not take advantage of, 18 

FREEHOLDS. See Vendor and Purchaser. 

conveyance of, by legal personal representative of bare trustee, 117 
legal personal representative of mortgagee, 116 
married woman, bare trustee, 117 
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HERIOTS, 

whether within Statutes of limitation, 7 



ILLUSORY APPOINTMENTS. See Powers of Appointment. 
cases on, 104- 106 
inconvenienoe of old equitable role, 104 

rule since, 1830, 106, 107 
invalid in other respects, 108 
present law, 107 
rendered valid in equity, 108 
statutory provisions may be excluded, 107 
summary of provisions as to, 102 
what constituted, 104, 105 

INCORPOREAL HEREDITAMENTS, 

length of title, 110 

not within Vendor and Purchaser Act, 109 

within Statutes of limitation, 5, 6 

INFANT, 

may request sale under Partition Acts, 130 

petition* and consents by, under Settled Estates Act, 201 

rights under Statutes of Limitation, 12, 41, 66, 99 

saving for disability. See Limitation of Actions ; Disabilities. 

INTEREST IN LAND. See Land. 



INTERPRETATION CLAUSE, 
general effect of, 6 

Limited Owners Reservoirs, &c., Act, 213 
Statutes of Limitation, 5 

INVESTMENTS. See Settled Estates. 
for cash under control of Court, 192 



IRELAND, 

jurisdiction as to settled estates, 198 
partition in, 120 

questions under Vendor and Purchaser Act, 119 
Settled Estates Act applies to, 162 



JURISDICTION, 

County Court, 

partition actions, 142 

Ireland. See Ireland, ante. 

Lancaster, 

Partition Act, 123 
Settled Estates Act, 197 
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LACHES. See Limitation of Actions. 

LANCASTER, 

jurisdiction as to settled estates in, 197, 
partition in, 123 

LAND 

Meaning of 

interest in, in Locke King's Act, 149 
in Statutes of Limitation, 5, 6 
in Vendor and Purchaser Act, 109 

LANDLORD AND TENANT. See Limitation op Actions. 



LAYING OUT ROADS, DRAINS, &c 
under Settled Estates Act, 174, 175 



LEASEHOLDS, 

for years not within Locke King's Act, 149 

are within Exoneration of Charges Act, 157 

for lives, whether within Locke King's Act, 149, 

how far sect. 9 of Vendor and Purchaser Act applies to, 119 

how far within Partition Acts, 135 

right to lessor's title on sale of, 111, 112 
on grant of lease, 111, 112 



LEASES. See Settled Estates. 

LEAVE TO BID, 

op sale under Partition Acts, 131 

LEGACY. See Limitation of Actions. 

LEGAL ESTATE. See Vendor and Pubchaseb. 



LEGAL PERSONAL REPRESENTATIVE, 
conveyance of legal estate by mortgagee's, 116 
bare- trustee's, 117 



LENGTH OF TITLE. See Vendor and Pubchaseb. 

relation of period of extreme saving for disabilities to, 44, 109, 110 

LIFE ESTATES, 

Partition Acts apply to, 135 

LIMITATION, 

of powers of Court under Settled Estates Act, 194 
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LIMITATION OF ACTIONS, 

Acknowledgment of Title, 
agent by, 36, 90 
agent to, 37, 72, 98 
answer in Chancery, 88 
arrears of rent or interest, 91, 98 
by tenant for life, 98 
by trustee, 89 

effect of, by one of several joint mortgagees, 72, 73 
effect of, in saving bar, 53 
deed operates from execution, 38 
inscription on wall, 38 
money charged on land, 89 
letter, by, 71 

mortgagees in possession, 68 
parol evidence, 38 
question for Court, if of construction, 37 

jury, if of intention, 38 
several mortgagees, by, 73 
stranger to, 72 
time runs from, 36 

what amounts to, by mortgagees, 71-2 
what amounts to, generally, 37 

Acquiescence, 

cestui que trust, of, 67 
definitions of, 65, 66 
distinguished from laches, 66 
imports full knowledge, 66 
infant, of, 66 

Administrator, 

time runs continuously against, 23 
when time runs in favour of, 87 

Advowsons, 

adverse possession of, 77 
bishop patron, where, 75 
extreme period of limitation, 77 
tenants in tail of, 76 
time of limitation, 75 

Agent, 

acknowledgment by, 36, 90 

to, 37, 72, 98 
concealed fraud by, 62 
receipt of rent by, 31 

Arrears of Annuity, 93 

charged on reversion, 98 
secured by bond, 95 
time of limitation, 91 

Arrears of Interest, 

acknowledgment, 91 

what is, 98-9 
conflict of authorities where charge on land and collateral security, 
93-99 
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LIMITATION OF ACTIONS, (continued). 

Arrears of Interest, (continued). 
foreclosure actions, in, 84, 95-6 
fund in Court, 96 
judgment debts, 93 
mortgage of turnpike tolls, 93 
mortgagee in possession, 99 
redemption actions, in, 95-6 

secured by bond or covenant and charge on land, result of deci- 
sions, 97 
tacking remedy on covenant, 96 
time of limitation, 91 
vendor's lien, 93 

Arrears of Sent, 

acknowledgment of title, 91, 98 

infants, 99 

secured by covenant only, 95 

and also charged on land, 95-99 
tenant for life and remainderman, 99 V 
time of limitation, 91 

Benefit Society, 

express trust, 59 

Beyond Seas, 

absence not a disability, 41 

definition of, 45 
Canada, in, 100 

Co-parcener, 

possession may be adverse, 35 

Changes made by Act of 1874, 

disability, 

absence beyond seas abolished, 41 
saving for reduced, 40, 43 

express trusts, where money charged on land, 58 

reversionary estates, as to, 21, 22, 46 

repeal of portions of Act of 1838, 100 

time of limitation reduced, 1, 8, 40, 43, 47, 67, 83,101 
charge includes mortgage, 92 
charities, leases and sales by trustees, 61-2 
colonies, in, 100 

Commencement, 

of Act of 1874, 101 
1833, 8 

Concealed Fraud, 

bond fide purchaser, 61 

by agent, 65 

lunacy, 62 

must be pleaded, 63 

principal and agent, 62, 65 

reasonable diligence, what is, 63-5 

underground mining, 63 

what amounts to, 62 

when time runs, 61 
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LIMITATION OF ACTIONS, (continued). 
consolidation of Acts of 1833 and 1874, 100 
constructive trust, what is, 56 
continual claim abolished, 33 
corporations sole, 73 

Copyholds, 

seizure quotuque, 9 

heriots, 7 
creditors coming in under decree, 53-4 
Crown not bound by statutes, 7 
debt, action for, 82 

Deed, 

operates as acknowledgment from date of execution, 88 
demurrer, defence of statute raised by, 80 
descent cast not to defeat right of entry, 83 

Disabilities, 

absence beyond seas, abolished as, 41 
alteration of lavps to, 40, 41 
coverture, 40, W 
extreme saving under Act of 1833, 40 

under Act of 1874, 40, 41, 43 
heir in tail, 41 
idiotcy, 40 
infancy, 41 
lunacy, 42 
saving for, under Act of 1833, 40 

under Act of 1874, 40, 41 
successive, in same person, 42 

in different persons, 45 
tenant in tail, 49 
discontinuance not to defeat right of entry, 83 

Dower, 6, 90, 

arrears of, 90, 91 

writ of, abolished, 81 
ecclesiastical benefices, 78 
entry not possession, 32 

except as against tenant at will, 83 
equitable estates barred in same time as legal estates, 57 

Express Trust, 

benefit society, 59 
charity lands, 60, 61 
charitable, 57 
claim against trustee, 56, 58 

against land, 58 
distinguished from constructive trusts, 56 
effect of provisions as to, 56, 58 
legacy, for, 58 
mistake of trustees, 61 
money charged on land, 58 
mortgagee in possession, 59 
partnership, 59 
power of attorney, 59 
vendor's lien, 59 
what amounts to, 57 
when time runs, 55 
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LIMITATION OP ACTIONS, (continued). 
extent of Statutes of Limitation, 100 
extinction of title, 77 
fee farm rent, 92 
foreclosure, 84, 95, 96 

Forfeiture, 

by tenant in tail, 18 

in favour of reversioner, 17, 18 

power of re-entry optional, 18 

Future Estates, 

change of law, 21, 22 

effect of provisions as to, 21, 22, 46 

reversion on trust term, 21 

tenants in tail, 47 

when time runs, 19 

when same person entitled to prior particular estate, 20 
heriots, 7 
India, in, 100 

Infancy, % 

acquiescence during, 66 ^ 

guardian, 12 

possession by relation, 41 
stranger, 41 

saving for disability, 41 

arrears of rents, 99 
Jamaica, in, 100 

Joint Tenant!, 

possession may be advene, 33, 34 

Judgment, 

arrears of interest, 93 

creditor, claim by, in pending action, 99 

is prior incumbrancer, 98 
debt, 85 

revivor by tcL fa^ 88 
when time runs, 88 

Laches, 

concealed fraud, in case of, 63 
distinguished from acquiescence, 66 
effect of, 52, 55 

Land, 

meaning of, 5, 6 

Landlord and Tenant, 

disclaimer of lessor's title, 29, 32 

effect of mere payment of rqnt, 29 

holding over after expired lease, 28 

how far Acts apply to, 9, 13, 31 

land not included in lease, 14 

last payment of rent under yearly tenancy, 28 

lease in writing, 29 

lessee and sub-lessee, 32 

non-payment not wrongful payment of rent, 31 

Q 
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LIMITATION OF ACTIONS, (continued) . 

Landlord and Tenant, (continued). 
tenancy at will, 23 

how created, &c, 25 
tenancy from year to year, 27 

how created, &c., 26, 29 
time does not run during tenancy, 9, 13, 81 
wrongful receipt of rent, 30, 31 
lease in writing. See Landlord and Tenant. 

Legacy, 

arrears of interest, 93 
express trust for, 58 
includes share of residue, 86 

under intestacy, 86 
present right to receive, 87 
time of limitation, 83 

under Act of 1874, 84 
reversionary interests in, 87 
what is, 86 4 

Lunacy, 

conveyance by lunatic, whether fraud, 62 

effect of proceedings in, 52 

lease by lunatic, 42 

executor, of, 86 

saving for disability, 42 

when time runs, 89 
married woman's heir, 14, 15 
mistake, when time runs in case of, 65 

Mixed Actions, 

abolished, 80 
saving as to, 82 

Honey Charged on Land, 

acknowledgment, what constitutes, 89 
arrears of interest, 91 

conflict of authorities where collateral security, 93, 99 
effect of part payment, 89 
express trust for, 58 
foreclosure is action for, 84 
judgments, 88 

person capable of giving discharge, 88, 89 
time of limitation, 83 

under Act of 1874, 84 
what is, 85 
money secured by bond or covenant, 94 
and also charged on land, 95-99 

Mortgagor and Mortgagee, 

arrears of interest, 93, 95, 96 
charge includes mortgage, 92 
foreclosure actions, 55 
interest paid by tenant for life, 17 
mortgagor in possession, 15, 17, 26, 27 
mortgagee in possession, 59 

effect of express agreement, 70 

when time runs, 67 
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LIMITATION OF ACTIONS, (continued). 

Mortgagor and Mortgagee, {continued). 

mortgage by way of trust, 59 

possession of receiver, 17 
New South Wales, in, 100 
non-adverse possession abolished, 11 
partnership not express trust, 59 

Person, 

meaning of, 6, 7 

Possession, 

acknowledgment by person in, 36 
adverse, 11-14 

of advowsons, 76 

to infant, 41, 42 

to mortgagor, 16 
agent and principal, 12 
bars right as well as remedy, 77 
base fee, under, 51 
boundary wall, 14 
by permission of owner, 11 
coparceners, 33 

discontinuance alone no bar, 13 
ditch on agricultural land, 13 
effect of, for statutory period, 78 
entry does not amount to, 32 

except in case of tenancy at will, 33 
gives good title, 10 
gravel pit ploughed over, 14 
infants' lands, 12 
joint tenants, 33 
landlord and tenant, 13 
legal title under claim of, 12 
mortgagee, by, what is, 71 
mortgagor's tenant, 27 
raises presumption of title, 78 
receiver, 21, 22, 52 
relation of heir, 35 
saving in cases of non-adverse, 39 
several joint mortgagees, by, 71 
solicitor and client, 12 
successive trespassers, 78 
tenants in common, 33 
title by, forced on purchaser, 10, 79 
trustee and cestui que trutt, 11, 59 
valuable interest, 79 
when adverse, 11 
wrongful, by tenant, 14 
younger brother of heir, 35 
power of attorney constitutes express trust, 59 

Principal and Agent, 12 

acknowledgment by agent, 36, 90 

to agent, 37, 72, 98 
concealed fraud by agent, 62 
receipt of rent by agent, 31 
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LIMITATION OF ACTIONS, {continued). 

" prior incumbrancer " includes judgment creditor, 98 

does not include tenant for life, 99 
quit rents, 7 
real actions abolished, 80 

saving as to, 82 

Receiver, 

effect of appointment of, 21, 22, 52 
possession of, 17 

Rent, 

arrears of. See Arrears of Interest, cmte. 
meaning of, 5, 6, 7, 9, 14, 28, 30, 92 
non-receipt, 14 
payment to stranger, 14 
to agent, 31 
• receipt of, equivalent to receipt of profits, 80 
royalties under mining lease, 14 

Bepeals, 

portions of 3 ft 4 Win. IV. c. 27, 101 

section 2 — — — 8 

5 — — — 19 

16 — — — 40 

17 - — — 43 
23 — — — 50 
28 -*. — — 69 
40 — — — 84 

Reversioners. See Future Estates. 

effect of provisions as to, 21, 22, 46 
royalties under mining lease, 14 

Saving, 

disabilities, for. See Disabilities. 

possession not advene in 1833, 89 

real and mixed actions, 82 
share of residue, 

time of limitation, 86 
share under intestacy, 

time of limitation, 87 
short title of Act of 1874, 101 
solicitor and client, 12 
spiritual courts bound by Act, 100 
successive rights of entry on same estate, 47 
summary of provisions, 1-4 

Tenant for Life, 

is not M prior incumbrancer," 98 
acknowledgment by, 98 

Tenant in Common, 

possession may be adverse, 34 

Tenant in Tail, 
advowson, 76 

effect of provisions as to, 49 
forfeiture by, 18 
how barred, 47 

time runs continuously against, 47-8 
tortious conveyance by, 48, 49 



INDEX. 229 

LIMITATION OF ACTIONS, (continued). 

Tenancy from Tear to Tear, 27 

Tenancy at Will, 23 

mortgagor in possession, 26, 27 

Timber, 6 

time. See When Time runs. 

Time of limitation, 8 

advowsons, 75 

arrears of interest on money secured by bond or covenant, 94 
and also charged on land, 95-99 

arrears of rent and interest, 91 

arrears of dower, 90 

corporations sole, 73 

equitable estates, 51 

extreme, for advowsons, 76 
where disabilities, 43 

future estates, 21, 22 

land, 8 

legacies, 83, 84 

money charged on land, 83, 84 

reduced in certain cases from twenty to twelve years and from ten 
to six years, 101 

rent, 8 + 

share of residue under will, 86 

share under intestacy, 87 

tenancy in tail, 50 
tithes, 6 
tithe rent charge, 92 

Title, 

barred, cannot revive, 78 

extinguished by adverse possession, 77 

under Statute of Limitations, forced on purchaser, 10, 79 

trespassers, possession by successive, 78 

Trustee and Cestui Que Trust. See oho Express Trust and Con- 
structive Trust, 
acquiescence, 67 
trustee's possession, 11, 12 

Underground Working of Mines, 
concealed fraud, 68 
reasonable diligence, 64 

Vendor's Lien, 

arrears of interest on, 93 

not express trust, 59 
warranty abolished, 83 

not to defeat right of entry, 88 

Waste, 54, 55 

mortgagee, by, 71 

When Time runs, 

acknowledgment of title, 36-38 
administration action, 53, 54 
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LIMITATION OP ACTIONS, (continued). 

When Time runs, {continued), 
administrator, against, 23 

in favour of, 87 
annuities charged on reversion, 98 
concealed fraud, 61 
creditors, against, 58 
disabilities, in case of, 40-47 

distinction between tenancy at will and from year to year, 28 
effect of filing bill, 

new provisions as to future estates, 21, 22 
express trusts, 55 
future estates, 14, 15, 19 
generally, 10 

gravel pit ploughed over, 14 
heir of married woman, 14, 15 

judgments, 88 * 

landlord, against, 13, 14 
lease in writing, 29 
mistake, in case of, 65 
mines, wrongful working of, 63, 65 
mortgagee in possession, 67 
mortgagor in possession, 15 
purchaser from mortgagor and mortgagee, 17 
purchaser from tenant in tail, 48, 49 

trustee, 5*6 
quarries left unworked, 13 
reversioners. See Future Estates, 
reversioner, against, on forfeiture, 17 
road obstructed, 14 
settlement by mortgagor, 17 
tenancy at will, 23 

from year to year, 27 
tenants in tail, 47 
tortious conveyance by limited owner, 15 

tenant in tail, 49 

trustee, 56 
younger brother's possession, 35 



LIMITED OWNERS. And see Settled Estates. 

power to make and subscribe towards the making of reservoirs, 209-212 

LOCKE KING'S ACT. See Exoneration of Chaeges. 



LUNACY. And see Unsound Mind. 
effect of, under Partition Acts, 130 
Settled Estates Act, 201 
Statutes of Limitation, 42, 52, 62, 86, 89 



MANORS, 

leases of settled, 167 
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MARRIED WOMAN, 

bare trustee may convey, as/eme «ofe, 117 

disability under Statutes of Limitation. See Limitation or Actions ; 
Disabilities. 

heir of, under Statutes of Limitation, 14, 15 

may request sale under Partition Acts, 180. 

petitioning or consenting under Settled Estates Act, 203-206 

MERGER, 

effect on contingent remainder, 144 



MIDDLESEX, 

registration of wills in, 118 

MINERALS, 

reservation of, on sales under Settled Estates Act, 173 
sale apart from land under Settled Estates Act, 172 
wrongful working is concealed fraud, 63, 65 

MIXED ACTIONS ABOLISHED, 80, 82 

MONEY CHARGED ON LAND. See Limitation of Actions. 



MORTGAGE, 

effect of, under Settled Estates Act, 206 

Locke King's Act. See Exoneration of Charges. 

meaning of, in Locke King's Act, 149 

payable out of real estate. See Exoneration of Charges. 

Statutes of Limitation. See Limitation of Actions. 

tacking abolished from 7th August, 1874, to 1st January, 1875, 118 

Vendor and Purchaser Act does not apply to, 109 

vendor's lien, under Locke King's Act, 155 

MORTGAGEE, 

devolution of legal estate, on death of, 116 



NOTICE, 

as to consents under Settled Estates Act, 181, 182 
judgment in partition action, 135, 138 
petition under Settled Estates Act, 184 



PARLIAMENT, 

petition under Settled Estates Act after application to, 187 
rules how abrogated by, under Settled Estates Act, 195 



PARTIES, 

partition action, 134-136 
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PABTITION, 

Action, 

admissions, motion on, 136 

advertisement of judgment, 138 

amendment of claim, 136 

costs, 141, 142 

comity court jurisdiction, 142 

decision of contested Questions, 136, 137 

distribution of proceeds of sale, 140 

evidence of title, 136 

further consideration, 136, 137 

bearing, 186 

inquiries in, 187 

parties to, 134 

parties out of jurisdiction, 199 

proceedings at hearing, 136 

restraining waste, 137 

sale in chambers, 137 

sale when ordered, 136, 137. And wejtole in lien of, infra. 

service of notice of decree, 135 

when dispensed with, 138, 139 

Acts, 

application of, 123 

conversion under, 134 

hew far retrospective, 123 

meaning of " the Court," 128 

read together, 123 

rules may be made under, 142 

m. 9-11 of Chancery Amendment Act, 1858, incorporated, 142 

as. 28-25 of Settled Estates Act, l856, incorporated, 133 

8. 30 of Trustee Act, i860, incorporated, 132, 133 
claim for, unnecessary where sale desired, 131 
copyholds, 135 
disability, persons under, 131 
discretion of Court as to sale, 129 
infants, 180 

infants may have sale in lieu of, 130 
life estates, 185 
married women, 130 
mortgagee, at instance of, 135, 136 

Parties to Action, 134-136 

Proceeds of Sale, 

conversion on death of owner, 134 

how and when distributed, 140 

how dealt with, 139-141 

where two sales, 141 
request for sale, by whom made, 130 
reversioner, at instance of, 136 

Sale in lien of, 

beneficial, where, 124, 125 

chambers, in, 137 

conversion of proceeds on death of owner, 134 

Court may order, where beneficial, 124 

discretionary, how far, 126-129 
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PARTITION, {continued). 



Sale in lien of, {continued). 

effect of provisions as to, 127, et seq. 

effect of provision as to purchase of share, 129 

" good reason to contrary," 126 

leave to parties to bid, 131 

nature of property considered, 125 

numbers interested considered, 125 

ordered at hearing, 136 

owners of moiety may demand, 125 

part of property of, 125 

purchase of share of persons requesting, 127 

terms of years, 135 

Trustee Act, s. 80, applies to, 132, 133 

under s. 5 of Act of 1868, 127-129 

who may request, 130 

PAYMENT INTO COUBT, 

proceeds of sale under Partition Acts, 139 
under Settled Estates Act, 189 

PAYMENT OUT OP COURT, 

to persons absolutely entitled, 189-191 
to trustees, 189 
where estate tail, 191 

PEPPERCORN RENT, 

leases at, under Settled Estates Act, 163, 165 

PERSON, 

meaning of, under Statute of Limitations, 6, 7 

PETITION, 

under Settled Estates Act. See Settted Estates. 

POSSESSION. And see Limitation of Actions. 
bars right of owner, 77 
doctrine of non-adverse, abolished, 11 
title by, forced on purchaser, 10, 79 

POWERS OF APPOINTMENT. See Illusory Appointments. 
all practically exclusive for future, 102 
exclusive and non-exclusive, 102 

Exercise of, 

illusory, made valid in equity, 103 

illusory, formerly invalid in equity, 103 

illusory, what was, 104, 105 

inconvenience of old equitable rule, 104 

invalid, how far validated, 108 

law before 1830, 104 

law between 1830 and 1874, 105 

law since 1874, 107 
old equitable rule as to illusory appointments, 104 
substantial share, what was, 104, 105 
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PRINCIPAL AND AGENT. See Limitation of Actions. 

PRODUCTION, 

cost of covenants for, 111, 114 
covenants for, 111, 114 
equitable right to, 114 



QUESTIONS BETWEEN VENDOR AND PURCHASER, 
decided on summons, 120 

QUIT RENT, 

whether within Statutes of Limitation, 7 



REAL AND MIXED ACTIONS ABOLISHED, 81 

RECEIVER, 

possession of, under Statutes of Limitation, 21, 22, 52 

RECITALS, 

how far evidence, 111, 113. See Vendor and Purchaser. 

REGISTRATION, 
wills, of, 118 

REMAINDERS, 

vested and contingent, distinguished, 143 

REMOTENESS. 

rule against, as applied to contingent remainders, 146 

RENT. And see Limitation of Actions. 

meaning of, in Statutes of Limitation, 5, 6, 7, 9, 14, 28, 30, 92 

REPAIRING LEASES, 163 

REPEALS, 

3 ft 4 Wm. IV., c. 27, 8. 2, 8, 101 

s. 5, 19, 101 

8. 16. 40, 101 

s. 17, 43, 101 

8. 23, 50, 101 

8. 28, 69, 101 

8. 40, 84, 101 
Vendor and Purchaser Act, sect. 5, 117 

sect. 7, 118 
19 ft 20 Vict. c. 120, 208 
21 ft 22 Vict c 77, 208 
27 ft 28 Vict. c. 45, 208 
37 ft 38 Vict. c. 33, 208 
39 ft 40 Vict. c. 30, 208 
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RESERVOIRS, 

power for limited owners to make, 211, 212 
to subscribe towards, 213 

REVERSIONARY INTEREST, 
length of title, 110 
under Statutes of Limitation. See Limitation of Actions. 

RIGHTS UNDER OPEN CONTRACT. See Vendob and Pubchaseb. 

ROADS, DRAINS, &c, 

making, under Settled Estates Act, 174 

RULES, 

Partition Acts, under, 142 

Settled Estates Act, under, 195, 196 



SALE, ' 

rights of vendor and purchaser under open contract, 110 

under Partition Acts. See Partition. 

under Settled Estates Act See Settled Estates. 

SAVING, 

adverse possession, 39 

disabilities under Statutes of Limitation, 40-46 
real and mixed actions, 82 
statutory powers (Settled Estates Act), 208 
parliamentary entails (Settled Estates Act), 207 
rights of Lords of Manors (Settled Estates Act), 207 
non-consenting persons (Settled Estates Act), 183 
under Limited Owners Reservoirs, &c, Act, 213 

SERVICE, 

notice of judgment in partition action, 135, 138 
notices under Settled Estates Act, 181 
petition under Settled Estates Act, 184 

SETTLED ESTATES, 

" absolutely entitled," who is, 191 

Act, 

applies, to what settlements, 207 

commencement of, 209 

extent of, 208 

rules may be made under, 195, 196 

rules under, how abrogated, 196, 197 

Advertisement, 

petition for re-investment, 191 
for lease or sale, 185-187 

Consents to Applications, 178-184 

Court may dispense with, 179, 181, 183 
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SETTLED ESTATES, [continued). 

Consents to Applications, {continued). 

infante, by, 201 

lunatics, by, 201 

married women, 204 

notice as to, to be given, 181 
unless dispensed with, 182 

numbers and interests of persons entitled considered, 183 

optional, 206 

saving as to rights where refused, &&, 188 

summary of provisions as to, 179 

what, prima facie necessary, 178 

when dispensed with, 169 

when not dispensed with, 188 
contracts for leases, 166 
conversion of proceeds of sale, 184, 191 
conveyance on sales, 175 

Copyholds, 

sale of, 160 

saving of, lords' rights, 207 

settled manors, leases of, 167 
costs, 195 

"Court," defined, 161 
deed, leases to be by, 164 

Dedication of Roads, &e. See Boads, Drains, *c, infra. 

costs of, how raised, 175 

Court may authorise, 174 
fee farm rent, on sale for building, 173 
former Acts repealed, 158, 208 
general powers of Court, 193 

General Provisions, 206-209 

application of Act, 207 

effect of incumbrances, 

manorial rights saved, 207 

option to petition, consent, &c, 206 

parliamentary entails excepted, 207 

repeal of former Acts, 208 

saving of statutory powers, 208 
incumbrances, effect of, 206 

Infants, 

consent by, 201 

evidence on summons for guardian, 202 

father may not be guardian, 202 

guardian, how appointed, 202 

married woman, 202, 206 

may petition or consent, 201 

notice to remaindermen, 182 

service of petition on, dispensed with, 185 

Investment, 

discharge of incumbrances, 189 
drains, 190 
Ireland, in, 189 
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SETTLED ESTATES, (continued). 

Investment, {continued). 

leases and reversions, 192 
mortgage, on, 190 
new buildings, in, 190 
part of mineral rent, 163 
payment into Court, 189 
out of Court, 188-191 

to persons absolutely entitled, 189, 191 

to trustees, 188, 189 

where estate tail, 191 
petition for, 191 
purchase of land, 189 
repairs, 190 

roads, drains, &c, in making, 174, 175, 190 
temporary, as cash under control of Court, 191, 192 
trustees, by, privately, 121 

Ireland, 

Act applies to, 162 

agricultural leases in, 162, 164 

investment in, 189 
Lancaster, in, 107 
law consolidated and amended, 158 

Leasee authorised by Court, 

best rent, meaning of, 163, 165 
building, length of , 162, 164 
conditions relating to, 162-165 
evidence on petition for, 167 
general powers may be given, 168 
how authorised, 167 
investment of part of mineral rents, 163 
Ireland, agricultural leases in, 162, 164 
length of different, 162 
lessor, how appointed, 168 
mining, length of, 162, 164 
parts of estates, of, 165 
peppercorn rent, 163, 165 
possession, to take effect in, 162, 164 
power of re-entry, 164 
preliminary contracts for, 166 
renewal, 166 
settled manors, 1 67 
settlement in chambers, 169-171 
special covenants, 165 
surrender of old leases, 165, 166 
timber not to be felled, 164 

Leases by Tenants for Life, 199 
against whom valid, 200 
execution of counterpart, 200, 201 
power of re-entry in, 200 
statutory power, 199 
tenants pvr autrie vie, 199 
under what settlements valid, 207 
validity of, 200 
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SETTLED ESTATES, {continued). 

Leasee, 

infants' lands, of, 161 
limitation of powers of Court, 194 

Lunatic, 

committee consenting, 202 
how appointed, 
meaning of, 159 
manors, leases of, 167 

Married Woman, 

affidavit of no settlement, 204 
examination, how taken, 205 
necessary, 203 
when dispensed with, 204 
when taken, 204 
infant, 202, 206 
minerals may be reserved, 173 
minerals sold apart from land, 172 

Hotice as to Consents, 181, 182 

Court may dispense with, 182 

infant remaindermen, 182 

persons beyond jurisdiction, 182 

person of unsound mind, 182 
notice of order, how indorsed, 188 
Parliament, application to, 187 
parliamentary entails, 207 
" parties entitled," meaning of, 172 
parts of, may be leased, 165 
peppercorn rent, 163, 165 

Persons of Unsound Mind, 203 
petition by, 177 

Petition, 

advertisement of, 185 

former practice, as to, 186, 187 
after private bill rejected, 187 
by infant, 201 
by lunatic, 201 
by married woman, 203 
by person of unsound mind, 177 
by tenant for life, 176 
by tenant pur autrie vie, 176 
costs, 195 

description of property in,. 178 
formal requisites of, 178 
leave to oppose, 185, 187 
optional, 206 
order only made on, 178 
re-investment for, 191 
service of, 184 

for re-investment, 191 
who may present, 176 

Powers of Court, 

costs, 172, 173, 195 

dispensing with examination of married woman, 204 
notices, consents, &c., 179, 182 
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SETTLED ESTATES, (continued). 

Powers of Court, (continued). 

exercisable unless expressly negatived, 198 

generally, 193 

how limited, 194 

Ireland, in, 199 

Lancaster, in, 197 

validity of acts authorised by, 194 

where previous application to Parliament, 187 
power of re-entry in leases, 164, 200 
proceedings for protection, 172 

costs of, 172, 173 
proceeds of sale. See Investment, 
register county, land in, 188 
renewal of leases, 166 
repeal of former Acts, 208 

Reservoirs, 

power to make, 209-212 

Boads, Drains, fte., 

cost of, how raised, 174, 175 

Court may authorise dedication of, 174 

making of, 174 
general powers vested in trustees, 174 
plans of, 174 

Sale, 

conveyance, effect of, 175 

copyholds, 160 

Court may authorise, 171 

death of trustee before conveyance, 176 

fee farm rent, in consideration of, 173 

for raising cost of roads, &c, 174, 175 

general powers not authorised, 172 

how conducted, 171 

how invalidated, 195 

minerals apart from land, 172 

minerals may be reserved, 173 

power of, how restricted, 172, 193 

reference to chambers, 172 

re-investment of proceeds. See Investment. 

reservation of minerals, 173 

timber, 171 

title under, 194, 195 

« 

Saving, 

as to rights of lords of manors, 207 

as to rights of non-consenting persons, 183, 184 

Sendee, 

notices of, 181 

petition for lease or sale, 184 

petition for re-investment, 191 

Settlements, 

Act applies, to what, 207 

meaning of, 159 

notice of order indorsed on, 188 



• 
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SETTLED ESTATES, {continued). 
short title of Act of 1877, 158 
special covenants in leases, 165 
statutory powers saved, 208 
subsettlement, 159 
surrender of leases, 166 

Tenants for Life, 

may grant leases, when, 199 
may petition for lease, 176 
for sale, 176 

Tenant in Tail, 

consent to petition, 178, 179, 181 

Timber, 

not to be felled by lessees, 164 

sales of, 171 
time of settlement taking effect considered, 161 

Title, 

objections to, 194, 195 

under conveyance under Settled Estates Act, 194, 195 

Trustees, 

appointed to convey, 175, 176 

investment by, 191 

payment of proceeds of sale to, 188, 189 

represent unborn and unascertained persons only, 180 

vesting powers of leasing in, 168 

Unsound mind, persons of, 

petition by, 177 
service of notice on, 182 
petition on, 185 
what limitations constitute, 169 



SHORT TITLE, 

Exoneration of Charges Act, 156 

Limited Owners' Reservoirs Act, 210 

Partition Acts* 128 

Real Property Limitation Act, 101 

Settled Estates Act, 158 

Vendor and Purchaser Act, 122 



STATUTES. See Acts op Parliament. 



-STATUTORY DECLARATIONS, 
evidence when twenty years old, 111 



SUMMARY OP PROVISIONS, 

consents under Settled Estates Act, 179 
illusory appointments, as to, 102 
Statutes of Limitation,- 1-4 



INDEX. 241 

SUMMONS, 

under Vendor and Purchaser Act. See Vbndob and Purchaser ; 
Applications in Chambers. 

SURRENDER, 

effect on contingent remainder, 144 
leases under Settled Estates Act, 166 • 



TACKING, 

how far abolished, 118 

TENANCY AT WILL, 
how created, 25, 26 
how determined, 26, 27 

TENANCY FROM YEAR TO YEAR, 

how created, 29 
how determined, 29 

TENANT EOR LIFE, 

who is, under Settled Estates Act, 177 

TENANT IN TAIL, 

how barred by Statutes of Limitation, 9 

TERMS OF YEARS, 

Exoneration of Charges Act applies to, 156, 157 
Locke King's Act did not apply to, 149 
Partition Acts apply to, 135 
Vendor and Purchaser Act applies to, 110 

TIMBER, 

not to be felled by lessee, 164 

sale of, under Settled Estates Act, 171 

whether within Statutes of Limitation, 6 

TIME OF LIMITATION. See Limitation op Actions. 

TITHES, 

length of title, 110 

whether within Statutes of Limitation, 7 

TITLE, 

absolutely lost by adverse possession, 77, 78 

commencement of, 109. See Vendor and Purchases. 

effect of recital of seisin in fee, 113 

leaseholds, on sale of, 111, 112 

lease, on granting, 111, 112 

possessory, forced on purchaser, 10, 79 

under conveyance under Settled Estates Act, 176, 194 

underlease, to, 113 

R 
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TITLE DEEDS, 

covenants for production of, 111, 114 

cost of, 111, 114 

expense of, 111, 114 
right to custody of, on sale, 111, 115 

TRUSTEES, 

application of Statutes of Limitation. See Limitation of Actions ; 

Express trust 
consent for unborn persons under Settled Estates Act, 179, 180 
conveyance by, under Settled Estates Act, 176 
definition of bare, 117 

devolution of legal estate, on death of, intestate, 117 
general powers of making roads, &c, under Settled Estates Act, 174 
infants declared, in sales under Partition Acts, 132, 133 
investment by, under Settled Estates Act, 141 
married woman, 117 

parties declared, in sales under Partition Acts, 132, 133 
payment of proceeds of sale to, under Settled Estates Act, 188, 189 
powers of leasing may be vested in, 168 
represent cestui* que trustent in partition actions, 135 
rules under Vendor and Purchaser Act apply to, 116 
tortious conveyance by, 56 
unborn persons declared, on sale under Partition Acts, 132, 133 

TURNPIKE TOLLS, 

not an interest in land within Statutes of Limitation, 6 

secus within Mortmain Act, 6 i 



I 



UNDERLEASE, 

right to lessor's title on granting or selling, 113 

UNSOUND MIND, 

person of, may request sale under Partition Acts, 180 

cannot petition under Settled Estates Act, 177, 182, 185 



VENDOR AND PURCHASER, 

Act applies to sales only, 109 
advowson, 110 

Applications in Chambers, 

adjournment into Court, 120 

costs of, 121, 122 

effect of provision as to, 120 

fact, questions of, 120 

judgment, when given in Court, 120 

law, questions of, 120 

lessor and lessee, by, 119, 120 

sales of real or leasehold estates, on, 119 

what questions decided on, 120, 121 

Commencement of Title, 
advowson, 110 
fixed at forty years, 109 



■ 
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VENDOR AND PURCHASER, {continued). 

Commencement of Title, (continued), 

how limited by old recitals, 113 

leaseholds, 110 

prior title, when required, 110 

reversionary interest, 110 

tithes, &c, 110 

when earlier than forty years required, 110 
extent of Vendor and Purchaser Act, 122 

Leaseholds, 

commencement of title, 110 . 
production of lessor's title, 112 . 

Legal estate, 

mortgagee, on death of, 116 

married woman, bare trustee, 117 

trustee, on death of bare, intestate, 117 
length of abstracts, 44, 110 
nonregistration of wills, 118 

Bights under open contract, 

covenants for production, 111, 114 

custody of title deeds, 111, 115 

effect of rule as to covenants for production, 114 
production of lessor's title, 112 
recitals being evidence, 113 

expense of covenants for production, 111, 114 

express stipulation may vary, 111 

production of lessor's title, 111, 112 

recitals evidence, 111, 113 

trustees, 116 

underlease, title to, 113 
short title of Vendor and Purchaser Act, 122 

summons under Vendor and Purchaser Act. See Applications in 
Chambers. 



VENDOR'S LIEN, 

arrears of interest on, 93 
not an express trust, 59 
whether within Locke King's Act, 155 
intestacy, in cases of, 157 



WASTE, 

mortgagee, by, 71 

restraining in partition action, 137 

under Statutes of Limitation, 54, 55 



WATERMILLS, 
leases of, 162 



WATERWORKS, 

limited owners may subscribe towards, 211-213 



244 INDEX. 

WILLS, 

registration in Middlesex and Yorkshire, 118 



YORKSHIRE, 

registration of wills in, 118 



THE END. 
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Law Books Purchased or Valued. 



ACTS OF PARLIAMENT.— Public and Local Acts from an early date, 
may be had of the Publishers of this Catalogue, who have also on 
sale the largest collection of Private Acts, relating to Estates, 
Enclosures, Railways, Roads, &c, Ac. 

ACTION AT LAW.-Peel.— 7i<fe " Chancery.'' 

Prentice's Proceedings in an Action in the 
Queen's Bench, Common Pleas, and Exche- 
quer Divisions of the High Court of Justice. 
By SAMUEL PRENTICE, Esq., one of Her Majesty's Counsel 
Royal 12mo. 1877. 10*. 6rf. 

"The book can be safely recommended to students and practitioners"— Law Times. 
" Whether for the student or practitioner, we can cordially recommend the work." 
" Then suit of Mr. Prentice's thoughtful labour has been the production of a very 
convenient and trustworthy guide." — Law Magazine, February, 1878. 

Smith's Elementary View of the Proceedings 

in an Action at Law. — Twelfth Edition, adapted to the 

practice of the Stfpreme Court. By W. D. I. FOULKES, Esq., 

Barrister-at-Law. 12mo. 1876. 10s. 6d. 

" The student will find in * Smith's Action' a manual, by the study of which he may 

easily acquire a general knowledge of the mode ol procedure in the various stages of an 

action in the several divisions of the High Court of Justice." — Lav/ Times, September 2, 

187*. 

ADMIRALTY- -Boyd.— Fide " Shipping. " 

Pritchard's Admiralty Digest.— With Notes from 
Text Writers, and the Scotch, Irish, and American Reports. 
Second Edition. By ROBERT A. PRITCHARD, D.C.L., 
Barrister at Law, and WILLIAM TARN PRITCHARD. With 
Notes of Cases from French Maritime Law. By ALGERNON 
JONES, Avocat a la Cour Imperiale de Paris. 2 vols. Royal 
8vo. 1865. 31 

Roscoe's Treatise on the Jurisdiction and 
Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals there- 
from, &C. With an Appendix containing Statutes, Rules as to 
Fees and Costs, Forms, Precedents of Pleadings and Bills of Costs. 
By EDWARD STANLEY ROSCOE, Esq., Barrister-at-Law, and 
Northern Circuit. Demy 8vo. 1878. 11. 

Stuart's Cases heard and determined in the Vice- Admiralty 
Court at Quebec, 1836-75. Edited by GEORGE OKTLL 
STUART, Esq., Q.C. 2 vols. Royal 8vo. 1858-75. Net, 51. 

* # * All standard Law Works are kept in Stock, vn law calf and other bindings. 
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AGENCY.— Petgrave's Principal and Agent.— A Manual 
of the Law of Principal and Agent. By E. C. PETGRAVE, 
Solicitor. 12mo. 1857. 7s. 6d. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, 2*. 

Rogers.— Vide u Elections." 

Russell's Treatise on Mercantile Agency. — Second 
Edition. 8vo. 1873. 14s. 

AGRICULTURAL LAW.— Addison's Practical Guide to 
the Agricultural Holdings (England) Act, 1876 
(38 & 39 Vic. c 92), and Treatise thereon showing the Alteration* 
in the Law, and containing many useful Hints and Suggestions as 
to the carrying out of the Provisions of the Act ; with Handy Forms 
and a Carefully Prepared Index. Designed chiefly for the use of 
Agricultural Landlords and Tenants. By ALBERT ADDISON, 
Solicitor of the Supreme Court of Judicature. 1 2mo. 1876. Net, 2s. 6d. 
Cooke on Agricultural Law. — The Law and Practice 
of Agricultural Tenancies, with Numerous Precede nts of Tenancy 
Agreements and Farming Leases, &c, &c. By G. WINGB.OYE 
COOKE, Esq., Barrister-at-Law. 8vo. 1851. 18*. 

Dixon's Farm.— Fide "Farm." 
ARBITRATION.— Russell's Treatise on the Duty and 
Power of an Arbitrator, and the Law of 
Submissions and Awards; with an Appendix of 
Forms, and of the Statutes relating to Arbitration. By FRANCIS 
RUSSELL, Esq., M. A, Barrister-at-Law. Fifth Edition. Royal 
8vo. 1878. U 16«. 

ARTICLED CLERKS— Butlin's New and Complete 
Examination Guide and Introduction to the 
Law ; for the use of Articled Clerks and those who contemplate 
entering the legal profession, comprising Courses of Reading for the 
Preliminary and Intermediate Examinations and for Honours, or a 
Pass at the Final, with Statute, Case, and Judicature (Time) Tables, 
Sets of Examination Papers, &c, &c By JOHN FRANCIS 
BUTLIN, Solicitor, &c 8vo. 1877. 18«. 

" Mr. Butliii devotes entire chapters to the consideration of Williams on Seal Property, 
Uaynes on Equity, and Ghitty on Contracts, in their bearings upon the studies of the 
articled clerk, and his recommendations as to thoroughness of reading are very sound.' 
—Law Magazine, February, 1878. 
'♦A sensible and useful guide for the legal tyro."— Solicitors' Journal, April 21, 1877. 
"In supplying law students with materials for preparing themselves for examination, 
Mr. Butlin, we think, has distanced all competitors. The volume before us contains 
hints on reading, a very neat summary of law, which the best read practitioner need 
not despise. There are time tables umier the Judicature Act, and an excellent tabular 
arrangement of leading cases, which will be found of great service .... Tuition 
of this kind will do much to remove obstacles which present themselves to commencing 
students, and when examinations are over the book is one which may be usefully kept 
close at hand, and will well repay 'noting up.' "—Late Times, February 24, 1877. 
Head.— Vide "Statutes." 

Rubinstein and Ward's Articled Clerks' Hand- 
book. — Being a Concise and Practical Guide to all the Steps 
Necessary for Entering into Articles of Clerkship, passing the 
Preliminary, Intermediate and Final Examinations, obtaining 
Admission and Certificate to Practise, with Notes of Cases affecting 
Articled Clerks, Suggestions as to Mode of Reading and Books to 
be read during Articles. Second Edition. By J. S. RUBINSTEIN 
and S. WARD, Solicitors. 12mo. 1878. 3*. 

" No articled clerk should be without it." —Law Timet. 

'* We think it omits nothing which it ought to contain." — Law Journal, April 20, 
1878. 

* # * AU standard Law Works are kept in Stock, in law caff and other binding*. 
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ARTICLED CLERKS.-Continued. 

Wharton's Articled Clerk's Manual.— A Manual 
for Articled Clerks : being a comprehensive Guide to their successful 
Examination, Admission, and Practice as Attorneys and Solicitors 
of the Superior Courts. Ninth Edition. Greatly enlarged. By 
CHARLES HENRY ANDERSON, Senior Prizeman of the Incor- 
porated Law Society, &c. Royal 12mo. 1864. 18*. 

ARTICLES OF ASSOCIATION.— Palmer.— Vide "Conveyancing." 

ATTORNEYS.— Cordery.— Fiefe "Solicitors." 

Pulling's Law of Attorneys, General and Special, 

Attorn eys-at- Law, Solicitors, Notaries, Proctors, Conveyancers, 

Scriveners, Land Agents, House Agents, &c, and the Offices and 

Appointments usually held by them. Their several Qualifications 

and legitimate Province, Rights, Duties, Privileges, Exemptions, 

Disabilities, and Liabilities in the General Practice of the Law, in 

Legal Proceedings, in Legal Negotiations, and Legal Formalities. 

And the Law of Costs as between Party and Party and Attorney and 

Client By ALEXANDER BULLING, Serjeant-at-Law. Third 

Edition. 8vo. 1862. 18t. 

' It is a laborious work, a careful work, the work of a lawyer, and, beyoud comparison, 
the )>e*t that has ever been produced upon this subject."— Law Times. 

Smith. — The Lawyer and his Profession. — A 
Series of Letters to a Solicitor commencing Business. By J. 
ORTON SMITH. 12mo. 1860. is. 

AVERAGE.— Hopkins' Hand-Book on Average.— Third 

Edition. 8vo. 1868. 18*. 

Lowndes' Law of General Average.— English and 

Foreign. Third Edition. By RICHARD LOWNDES, Author 

of "The Admiralty Law of Collisions at Sea." Royal 8vo. 1878. 21s. 

BAILMENTS.— Jones on the Law of Bailments.— Fourth 
Edition. By W. THEOBALD. 8vo. 1834. Net, 5s. 

9 ALLOT.— FitzGerald's Ballot Act.— With an Iotboduotion. 
Forming a Guide to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarged, and containing the Municipal 
Elections Act, 1875, and the Parliamentary Elections (Returning 
Officers) Acr, 1875. By GERALD A. R. FITZGERALD, M. A., of 
Lincoln's Inn, Esq., Barrister-at-Law. Fcap. 8vo. 1876. 5*. 6d. 
"A useful guide to all concerned in Parliamentary and Municipal Elections. "—Law 

JfcMuurffM, February, 1877. 
<r We should strongly advise any person c< nuected with elections, whether acting as 

candidate, agent, or in any other capacity, to become possessed of this manual." 

BANKING.— Walker's Treatise on Banking Law. In- 
cluding the Crossed Checks Act, 1876, with dissertations thereon, also 
references to some American Cases, and full Index. By J. DOTJGL A 
WALKER, Esq., Barrister-at-Law. Demy 8vo. 1877. 14«. 

"The work has been carefully written, and will supply the want of a compact sum- 
mary of Banking Law."— Solicitors' Journal, March '23, 1878. 

" Persons who are interested in banking law may h* guided out of many a difficulty 
by consulting Mr. Walker's volume. "—Law Times, May 19, 1877. 

8ANKRUPTCY.— Bedford's Final Examination Guide 
to Bankruptcy.— Third Edition. 12mo. 1877. 6*. 

Lynch's Tabular Analysis of Proceedings in 
Bankruptcy, for the use of Students for the Incorporated Law 
Society's Examinations. Second Edition. 8vo. 1874. Net, Is. 

Scott's Costs in Bankruptcy.— Vide" Costs." 

* * All standard Law Work* art kept in Stock, in law calf and other bindings. 

a 2 



STEVENS AND SONS' LAW PUBLICATIONS. 



8 ANK RUPTCY.-<*»#*mi«*. 

Smith's Manual of Bankruptcy.— A Manual relating 

to Bankruptcy, Insolvency, and Imprisonment for Debt ; comprising 

the New Statute Law verbatim, in a consolidated and readable form. 

With the Rules, a Copious Index, and a Supplement of Decisions. 

By JOSIAH W. SMITH, Esq., B.C.L., Q.C., Judge of County 

Courts. 12mo. 1873. 10*. 

* # * The Supplement may be had separately, net, 2«. 6d. 

Williams' Law and Practice in Bankruptcy, 

comprising the Bankruptcy Act, the Debtors Act, and the Bankruptcy 

Repeal and Insolvent Court Act of 1869, and the Rules and Forms 

made under those Acts. Second Edition. By ROLAND VAUGHAN 

WILLIAMS, of Lincoln's Inn, Esq. , and WALTER VAUGHAN 

WILLIAMS, of the Inner Temple, Esq., assisted by Francis 

HaIiLBTT Hardoabtle, of the Inner Temple, Esq., Barristers- at- 

Law. 8vo. 1876. 11. 8*. 

'* * Williams on Bankruptcy' is quite satisfactory." -Late Magazine, November, 1876. 

" It would be difficult to speak in terms of undue praise of the present work." 

BILLS OF EXCHANGE — Chalmers' Digest of the Law 

of Bills of Exchange, Promissory Notes, and 

Cheques. By M D. CHALMERS, of the Inner Temple, Esq., 

Barrister-at-Law. Demy 8vo. 1878. 12*. 6d. 

*»* This work is in the form of the Indian Codes, besides the English Cases it Is noted 

up with reference to the French Law and the German Code, and on doubtful points to 

the more recent American Deckdons; it also contains a table of overruled or doubted cases. 

Chitty on Bills of Exchange and Promissory 
Notes, with references to the law of Scotland, 
France and America. — Eleventh Edition. By JOHN A. 
UUSSELL, Esq., LL.B., one of Her Majesty's Counsel, and Judge 
of County Courts. Demy 8vo. 1878. 12. 8a. 

Eddis' Rule of Ex parte Waring. By A. C. EDDIS, 
B. A., of Lincoln's Inn, Barrister-at-Law. Fost8vo. 1876. Net,2s.6d. 

BILLS OF SALE.— Millar's Bills of Sale.— A Treatise on Bills 
of Sale, with an Appendix containing the Acts for the Registration 
of Bills of Sale, Precedents, &c. (being the Fourth Edition of 
Millar and Collier's Treatise on Bills of Sale). By F. C. J. MILLAR, 
of the Inner Temple, Esq., Barrister-at-Law. 12mo. 1877. 12*. 
' The original work is brought down to date, and tbe latest cases are referred to and 

considered. The value of the work is enhanced throughout by careful annotation.*' 

—Law Magazine, February, 1878. 

BOOK-KEEPING.— Bedford's Intermediate Examina- 
tion Guide to Book-keeping. — Second Edition, 12mo. 
1875. Net, 2s. 6d. 

BUILDING ACTS, -Wool rych.— Vide "Metropolis Building Acts." 

CANAL TRAFFIC ACT.— Lely's Railway and Canal Traf- 
fic Act, 1873.— And other Railway and Canal Statutes ; with 
the General Orders, Forms, and Table of Fees. Post 8vo. 1873. 8*. 

CARRIERS.— Browne on Carriers.— A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. With 
References to the most recent American Decisions. By J. H. 
BALFOUR BROWNE, of the Middle Temple, Esq., Barrister-at- 
Law, Registrar to the Railway Commission. 8vo. 1878. 18*. 

CHANCERY and Vide " EQUITY." 

Daniell's Chancery Practice.— The Practice of the High 
Court of Chancery, with some observations on the Pleadings in that 
Court By the late EDMUND ROBERT DANIELL, Barrister-at- 
Law. Fifth Edition, by LEONARD FIELD and EDWARD 
CLENNELL DUNN, Barristers-at-Law ; with the assistance of 
JOHN 3IDDLE, of the Master of the Rolls' Chambers. 2 vols. 
8vo. 1871. 41. U. 

• # * Alt standard Law Works are kept in Stock* in law calf and other binding*. 
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CHANCERY-Omtt»i««d. 

The Practice of the High Court of Chancery and the Court of Chan- 
cery (Funds) Act, 1872, together with Appendices containing the 
Act, and the Rules and Orders thereunder, and a Collection of 
Forms. By LEONARD FIELD and EDWARD CLENNELL 
DUNN, Barristers-at-Law. 8vo. 1873. 8*. 6d. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with Dissertations and Notes, forming a complete guide to the prac- 
tice of the Chancery Division of the High Court and of the Courts 
of Appeal. Being the Third Edition of "Daniell's Chancery Forms." 
By WILLIAM HENRY UPJOHN, Esq., Student and Holt 
Scholar of Gray's Inn. Demy 8vo. 1879. 21 2s. 

Morgan's Acts and Orders, Fifth Edition. 1876. — 
The Statutes, General Orders, and Rules of Court relating to the 
Practice, Pleading, and Jurisdiction of the Supreme Court of Judi- 
cature, particularly with reference to the Chancery Division, and 
the Actions assigned thereto. With copious Notes. Fifth Edition. 
Carefully revised and adapted to the new Practice by GEORGE 
OSBORNE MORGAN, M.P., one of Her Majesty's Counsel, and 
ClfALONER W. CHUTE, of Lincoln's Inn, Barrister- at-Law, and 
late Fellow of Magdalen College, Oxford. In 1 vol Demy 8vo. 

1876. 11. 10«. 

"A most valuable feature is the annotation or the Rules of Court, which give all the 
recent cases, and is as useful as * new edition of any of the works on Judicature Acts 
only. This edition of Mr. Morgan's treatise must, we believe, be the most popular with 
the profession.'* — Law Times. December 9, 1876. 

" The practitioner will find in the present edition, a lucid and compendious .statement 
of the substance of the Consolidated and other Orders of the Court of Chancery, which, 
though not expressly incorporated in the new enactmeuts, are, by implication, left un- 
touched by them, placed side by side with the Judicature Acts and Rules of Court. 
. . . . This new edition will maintain and enhance the high reputatiou deservedly 
gained by the original work " -Law Magazine and Review, February, 1877. 

Morgan arid Davey's Chancery Costs.— Vide "Costs." 

Peel's Chancery Actions.— A Concise Treatise 

on the Practice and Procedure in Chancery 

Actions.— By SYDNEY PEEL, of the Middle Temple, Esq., 

Barrister-at-Law. Demy 8vo. 1878. 7s. 6rf. 

" A small Daniell's Practice." 

"To Chancery practitioners of both branches the volume will doubtless prove very 
useful."— law Times, July 20, 1878. 

CHURCH AND CLERGY.— Phi Hi more.— Vide "Ecclesiastical Law." 

Stephen's Laws relating to the Clergy.— 2 vols. 

Royal 8vo. 1848. 2/. 18«. 

CIVIL LAW. — Bowyer's Commentaries on the Modern 
Civil Law.— By Sir GEORGE BOWYER. D.C.L., Royal 
8vo. 1848. 18«. 

Bowyer's Introduction to the Study and Use 
Of the Civil Law.— By Sir GEORGE BOWYER, D.C.L. 
Royal 8vo. 1874. 5«. 

Cumin's Manual of Civil Law.— A Manual of 
Civil Law, containing a Translation of, and Commentary on, the 
Fragments of the XII. Tables, and the Institutes of Justinian ; the 
Text of the Institutes of Gaius and Justinian arranged in parallel 
columns ; and the Text of the Fragments of Ulpian, and of Selec- 
tions from Paul's Receptee Sententiae. BJr P. CUMJN, M.A., 
Barrister-at-Law. Second Edition. Medium 8vo. 1865. 18s. 

Greene. — Vide "Roman Law." • 

A V standard l*aw Works are kept in Stock, in law caJf ami other hiiid'uujs 
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CIVIL LAVi.-Contmmed. 

Mears.— Vide "Roman Law." 

Voet Commentarius ad Pandectas, Translated 
into English.— Part L The Contract of Sale. (Book xviiL) 
By SIR ROLAND KNYVET WILSON, Bart, of Lincoln's Inn. 
Barrister-at-Law. Royal 8va 1876. Net \l. Is. 

COLLISIONS.— Lowndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7* 6d. 

COLONIAL LAW.— Clark's Colonial Law.— A Summary of 
Colonial Law and Practice of Appeals from the Plantations. 8vo. 
1834. 1/. 4s. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Bowyer.— 

Vide "Constitutional Law." 
Broom and Hadley's Commentaries on the 
Laws of England.— By HERBERT BROOM, LL.D., of 
the Inner Temple, Barrister-at-Law ; Reader in Common Law to 
the Inns of Court ; Author of "A Selection of Legal Maxims," 
&c. ; and EDWARD A. HADLEY, M.A., of Lincoln's Inn, 
Barrister-at-Law ; late Fellow of Trinity ColL, Cambridge. 4 vols. 

8vo. 1869. 3Z. 3#. 

** Messrs. Broom and Hadley have been unsparing in tbeii editorial labours. There 
are abundant reference notes, so that the diligent student can oonsalt the authorities 
if be is so disposed. Besides the table of contents, there are an appendix and a 
copious index to each volume. Nothing that could be done to make the work useful 
and handy has been left undone." — Law Journal, November 19, 1809. 

COMMERCIAL LAW.— Levi's International Commercial 
Law. — Being the Principles of Mercantile Law of the following 
and other Countries — viz. : England, Scotland, Ireland, British 
India, British Colonies, Austria, Belgium, Brazil, Buenos Ayres, Den- 
mark, France, Germany, Greece, Hans Towns, Italy, Netherlands, 
Norway, Portugal, Prussia, Russia, Spain, Sweden. Switzerland, 
United States, and Wurtemburg. By LEONE LEVI, Esq., F.S.A., 
F.S.S., of Lincoln's Inn, Barrister-at-Law, Professor of the Principles 
and Practice of Commerce at King's College, London, etc. Second 
Edition. 2 vols. Royal 8vo. 1863. 1Z. 15s. 

Smith.— Vide "Mercantile Law." 

COMMON LAW,— Archbold's Practice in the Queen's 
Bench, Common Pleas, and Exchequer Divi- 
sions of the High Court of Justice.— Thirteenth 
Edition. By SAMUEL PRENTICE, one of Her Majesty's 
Counsel. {In ike Press). 

Braithwaite.— Vide "Oaths." 

Fisher.— Ficfe " Digests." 

Orders and Rules of the High Court of Justice, 
Common Law Divisions. — Published by Authority, as 
issued. 

Prentice.— Vide "Action." 

Smith's Manual of Common Law.— For Practitioners 
and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usual ly o ccurring in daily 
life and practice. By JOSIAH W. SMITH, B.C.L., Q.C., 
Judge of County Courts. Eighth Edition. 12mo. 1878. 14*. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces. 
By GEORGE F. CHAMBERS, of the Inner Temple, Esq., 
Barrister-at-Law. Imperial 8vo. 1877. 6#. 6U 

* A + All standard Law Works are kept in Stock, in law calf and other bindings. 
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COMMONS AND INCLOSURES-O"*™"*- 

Cooke on Inclosures.— With Forms as settled by the 
Inclosnre Commissioners. By G. WINGROVE COOKE, Esq., 
Barrister-at-Law. Fourth Edition. 12mo. 1864. 16*. 

COMPANY LAW.— Finlason's Report of the Case of 
Twycross v. Grant. 8vo. 1877. Net, 2*. 6d 

Palme P.— Vide " Conveyancing. " 

Palmer's Shareholders' and Directors' Legal 
Companion. — A Manual of e very-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors and Solici- 
tors of Companies, under the Companies' Acts, 1862, 1867, and 1877. 
By FRANCIS B. PALMER, Esq., Barrister-at-Law. 12mo. 
1878. Net, 2s. 6U 

Thring.— Vide "Joint Stocks." 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6*. M. 

"An acquaintance with Fearne is indispensable to a student who desires to be 
thoroughly grounded hi the common law relating to real property. Such student will 
find a perusal of this epitome of great value to him." — Law Journal, October 19, 1878. 

CONSTITUTIONAL LAW.-Bowyer's Commentaries on 
the Constitutional Law of England.— By Sir 
GEO. BOWYER, D.C.L. Second Edition. Royal 8vo. 1846 11. 2*. 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Esq., Author of 

the " Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Counsel, Recorder of Lincoln. Royal 8vo. 

1875. 12. ) 8.1. 

"At present this is by far the best book upon the Law of Contract possessed by the 
Profession, and it is a thoroughly practical book.*'— Law Times. 

Leake on Contracts. — An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts "). By STEPHEN MARTIN LEAKE, Barrister-at- 
Law. 1 vol. Demy 8vo. 1878. U. 18a. 

Pollock's Principles of Contract at Law and in 
Equity ; being a Treatise on the General Principles relating to th* 
Validity of Agreements, with a special view to the comparison of 
Law and Equity, and with references to the Indian Contract Act, 
and occasionally to American and Foreign Law. Second Edition. 
By FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at- 
Law. Demy 8vo. 1878. 1/. 6a. 
The IiOrd Chief Justice in his judgment in Metropolitan Railway Company t. Broa- 
den and others, said, "The Law is well put by Mr. Frederick Pollock in his 
very able and learned work on Contracts."— The Times. 
"For the purposes of the student there is no book equal to Mr. Pollock's."- -Tht. 
Economist, July 13, 1878. 

" lie nas succeeded in writing a book on Contracts which the working lawyer will hud 
as useful for reference as any of its predecessors, and which at the same time will give 
the student what he will seek for in vain elsewhere, a complete rationale of the law.'— 
Law Magazine and Review. 

" We see nothing to qualify in the praise we bestowed on the first edition. The chapters 
on unlawful and Impossible agreements are models of full and clear treatment."— Solicitors' 
Journal, Aug. 10, 1878. 

Smith's Law of Contracts.— By the late J. W. SMITH, 

Esq., Author of "Leading Cases," &c. Seventh Edition. By 

VINCENT T. THOMPSON, Esq., Barrister-at-Law. Demy 8vo. 

1878. (Selected for the Intemiediate Examinations, 1879 J 1& Is. 

%* All standard Law Work* are kept in Stock, in (aw calf and other bindings. 
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CONVEY ANCING-Dart— F«fc "Vendors and Purchasers." 

Greenwood's Manual of Convey ancing. — A Manual 

of the Practice of Conveyancing, showing the present Practice 

relating to the daily routine of Conveyancing in Solicitors' Offices. 

To which are added Concise Common Forms and Precedents in 

Conveyancing ; Conditions' of Sale, Conveyances, and all other 

Assurances in constant use. Fifth Rdition. By H. N. CAPEL, 

B.A., LL.B., Solicitor. Demy 8vo. 1877. 15*. 

"The information undei these heads is jnst of that ordinary practical kind which n 

learned from experience and is not to be gathered from treatise*. ... A caretnl study 

of these pages wonld probably arm a diligent clerk with as much useful knowledge as he 

might otherwise take years of desultory questioning and observing to acquire." — Solicitors' 

Journal. 

The young; solicitor will find this work almost invaluable, while the members of the 
higher branch of the p» ofession may refer to it with advantage. We have not met with 
any book that furnishes so aim pie a guide to the management of business eutrusted to 
articled clerks."— Sheffield Post. 

Martin's Student's Conveyancer. — A Manual on the 

Principle* of Modern Conveyancing, illustrated and enforced by a 

Collection of Precedents, accompanied by detailed Remarks. Part I. 

Purchase Deeds. By THOMAS FREDERIC MARTIN, Solicitor. 

Demy 8vo. 1877. 5*. 6d. 

*' We have no doubt that the student will find in Mr. Martin's treatise a good guide to 

the practical part of conveyancing."— law Time*, June i3, 1877. 

' 4 It should be placed In the hands of every student." 

Palmer's Company Precedents. — Conveyancing and 

other Forms and Precedents relating to Companies' incorporated 

under the Companies' Acts, 1862 and 1867. Arranged as follows : — 

Agreements, Memoranda of Association, Articles of Association, 

Resolutions, Notices, Certificates, Provisional Orders of Board of 

Trade, Debentures, Reconstruction, Amalgamation, Petitions, Orders. 

With Copious Notes. By FRANCIS BEAUFORT PALMER, of 

the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1877. XL 5a. 

" There had never, to our kuowledge, been any attempt to collect and edit a body ol 

Forms and Precedents exclusively relating to the formation, working and winding-up of 

companies. This task Mr. Palmor has taken in hand, and we are glad to say with much 

success .... The information contained in the 6fin pages of the volume is rendered 

easily accessible by a g<M*i and full index. The author has evidently not been sparing of 

labour, and the fruits ol hift exertions are now before the legal profession in a work of great 

practical utility/*— Law Magazine, February, 1878. 

" To those concerned in getting up companies, the assistance given by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but by 
intelligent and learned commentary lights up, as it were, each step that he takes. The 
volume before us is not, therefore a book of precedents merely, but, in a greater or less 
degree, a treatise on certain portions of the Companies' Acts of 1862 and 1867. There Is an 
elaborate index, and the work is one which must commend itself to the profession."— 
Law Times, June 9, 1877. 

" The precedents are as a rule exceedingly well drafted, and adapted to companies for 
almost every conceivable object So especially are the forms of memoranda and articles 
of association ; and these will be found extremely serviceable to the conveyancer. . . 
All tbe notes have been elaborated with a thoroughly scientific knowledge of the 
principles of company law, as well as with copious references to the cases substantiating 
the principles. . . We venture to predict that his notes will bo fouud of great utility 
in guiding opinions on many complicated questions of law and practice.'' —Law Journal. 

Prideaux's Precedents in Conveyancing. — With 
Dissertations on its Law and Practice. Ninth Edition. By 
FREDERICK PRIDEAUX, late Professor of the Law of Real and 
Personal Property to the Inns of Court, and JOHN WHITCOMBE, 
Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1879. SLIOs. 

"Prideaux has become an indispensable part of the Conveyancer's library. "—Solicitors' 
Journal. 

" We really can hardly imagine a conveyancer being required to prepare any instru- 
ment which he will not find sketched out in the work under notice. .... We may 
also be allowed to add our tribute of praise to these Precedents for their conciseness, 
a erspicuity, precision, and perfection of drafting." — Law Journal. 

* All standard Law Works are kept in Stock, in law calf and oilier bindings* 
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CONVICTIONS.— Paley on Summary Convictions.— 
Fifth Edition. By H. T. J. MAONAMARA, Esq., Barrister-at- 
Law. 8vo. 1866. 
Stone.— Vide " Petty Sessions." 

COPYRIGHT.-Phillips' Law of Copyright.— The Law of 
Copyright in Works of Literature and Art, and in the Appli- 
cation of Designs. With the Statutes relating thereto. By 
CHARLES PALMER PHILLIPS, of Lincoln's Inn, Esq., 
Barrister-at-Law. 8vo. 1863. 12*. 

" Mr. Phillips' work is at once an able law-book and a lucid treatise, in a popular form 

on the rights of authors and artists."— Jurist, 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — With Forms and Precedents. Third Edition. By 
C. W. LOYESY, Esq., Puisne Judge, British Guiana. 12mo. 
1866. 12s. 

COSTS — Carew's Precedents of Bills of Costs, for 
obtaining Grants of Probate and Letters of Administration in the 
Principal Registry of the Court of Probate. 1869. 6*. 

Morgan and Davey's Treatise on Costs in 
Chancery.— By GEORGE OSBORNE MORGAN, M.P., 
one of Her Majesty's Counsel, late Stowell Fellow of University 
College, Oxford, and Eldon Scholar ; and HORACE DAYEY, 
M.A., one of Her Majesty's Counsel, late Fellow of University 
College, Oxford, and Eldon Scholar. With an Appendix, containing 
Forms and Precedents of Bills of Costs. 8vo. 1865. II. Is. 

Morris* Solicitors' Fees and Court Fees, under 
the Judicature Acts.— With Copious Index. By WILLIAM 
MORRIS, Solicitor. 12mo. 1876. 4«. 

Scott's Costs in the Superior Courts of Com- 
mon Law, and Probate and Divorce, and in Conveyancing ; 
also in Bankruptcy (Act of 1869). Proceedings in the Crown Office, 
on Circuit and at Sessions, and in the County Court, &c With an 
Appendix, containing Costs under Parliamentary Elections Act, 
1868. By JOHN SCOTT, of the Inner Temple, Esq., Barrister-at- 
Law. Third Edition. Royal 12mo. 1868-73. 11. it. 
M Mr Scott's work is well known to the profession. It is an extensive collection of 
taxed bills of costs in all branches of practice, supplied to him probably by the taxing 
masters. Such a work speaks for itself. Its obvious utility is its best recommenda- 
tion."— Law Times. 

Scott's Costs under the Judicature Acts, 1873 
and 1873; containing the '* Additional Rules " and Scale of 
Costs ; together with Precedents of Taxed Bills. By JOHN 
SCOTT, Esq., Barrister-at-Law. Royal 12mo. 1876. 5s. 6d. 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's 
Bench, Common Pleas-, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, &c, with Scales of 
Allowances and Court Fees, &c, &c. Second Edition. Royal 8vo. 

1877. 15*. 

"In the volume before us we have a very complete manual of taxation. The work is 
beautifully printed and arranged, and each item catches the eye instantly. "—Law 
Journal. _^ ^ _, 

Webster's Parliamentary Costs. — Private Bills, 
Election Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing Office, House of Commons, and of 
the Examiners' Office, House of Lords and House of Commons. 
Third Edition. Post 8vo. 1867. 20«. 

* / AU ttandard Law World are kept in Stock, in law calif and other binding*. 
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COUNTY COURTS.— The Consolidated County Court 
Orders and Rules, 1878, with Forms and 
Scales of Costs and Fees, as toned by the Lord 
Chancellor and Committee of Comity Court Judges. Authorised 
Edition. Super-royal 8vo. 1875. Net, 3«. 

County Court Rules, 1876. Authorised Edition. Net, 6rf. 

Pitt- Lewis' County Court Practice.— A Complete 
Practice of the County Courts, including Admiralty and 
Bankruptcy, embodying the Act, Rules, Forms and Cost s, 
with Table of Cases and Full Index. By G. PITT-LEWIS, 
of the Middle Temple and Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentships of the Four Inns of Court. 

(In the press.) 

CRIMINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Precedents of 
Indictments, Ac., and the Evidsnce necessary to support them. By 
JOHN JERVlS, Esq. (late Lord Chief Justice of Her Majesty's 
Court of Common Fleas). Nineteenth Edition, i ncludi ng the 
Practice in Criminal Proceedings by Indictment. By wkiiTYTATvT 
BRUCE, of the Middle Temple, Esq., Barrister-at-Law, and 
Stipendiary Magistrate for the Borough of Leeds. Royal 12mo. 
1878. U lis. 6U 

Cole on Criminal Informations and Quo War- 
ranto.— By W. R. COLE, Esq., Barrister-at-Law. 12mo. 1848. 

12*. 

Greaves' Criminal Law Consolidation and 
Amendment Acts of the 24 <& 26 Vict— With 
Notes, Observations, and Forms for Summary Proceedings. By 
CHARLES SPRENGEL GREAVES, Esq., one of Her Majesty's 
Counsel, who prepared the Bills and attended the Select Committees 
of both Houses of Parliament to which the Bills were referred. 
Second Edition. Post 8vo. 1862. 16*. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. ll.lls.6d. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel. 3 vols. Royal 8vo. 1877. 67. 15*. 64. 

This treatise is so much more copious than any other upon all the subjects contained 
in it, that It affords by far the best means of acquiring a knowledge of the Criminal Law 
In general, or of any offence in particular ; so that it will be found peculiarly useful as 
well to those who wish to obtain a complete knowledge of that law, as to those who 
desire to be informed on any portion of it as occasion may require. 

This work also contains a very complete treatise on the Law of Evidence in Criminal 
Cases, and in it the manner of taking the depositions of witnesses, and the examinations 
of prisoners before magistrates, is fully explained. 

"What better Digest of Criminal Law conld we possibly hope for than 'Russell oil 
Crimes?' " — Sir James FUttfame* Stephen's Speech on Codification. 

"We may safely assert that the fifth edition of ' Russell on Crimes 1 has, under the 
careful hand of Mr. Prentice, rally reached the standard attained to by the preceding 
editions. w — Law Journal, January 27, 1877. 

" No more trustworthy authority, or more exhaustive expositor than 'Russell' can be 
consulted." — Law Magazine and Review, February, 1877. 

"Alterations have been made In the arrangement of the work which without interfering 
with the general plan are sufficient to show that great care and thought have been 
bestowed. .... we are amazed at the patience, industry and skill which are exhibited 
in the collection and arrangement of all this mass of learning."— The Timet. 

* # * All standard Law Works are kept in Stock, in law calf and other bindings. 
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DECREES.— Seton.—P«fe " Equity." 

DIARY.— Lawyer's Companion (The), Diary, and Law 
Di rectory ^For the use of the Legal Profession, Public Com- 
panies, Justices, Merchants, Estate Agents, Auctioneers, <fec, &c. 
Published Annually. Thirty-third Issue for 1879. 
The work contains the most complete List published of Town and 
Country Solicitors, with date of admission and appointments, and is issued 
in the following forms, octavo size, strongly bound in cloth :— *. d. 

1. Two days on a page, plain 5 

2. The above, interleaved for Attendances . . .70 

3. Two days on a page, ruled, with or without money columns 5 6 

4. The above, interleaved for Attendances . . . .80 

5. Whole page for each day, plain 7 6 

6. The above, intebleavbd for Attendances . . .96 

7. Whole page for each day, ruled, with or without money 

columns 8 6 

8. The above, interleaved for Attendances . . . 10 6 

9. Three days on a page, ruled blue lines, without money 

columns .. .......50 

The Diary, printed on JOYNSON'S paper of superior quality, 
contains memoranda of Legal Busmen throughout the Year, 

The Lawyer's Companion for 1879, edited by 
JOHN THOMPSON, of the Inner Temple, Esq., Barrister-at-Law; 
and contains a Digest of Recent Cases on Costs ; Monthly Diary of 
County, Local Government, and Parish Business ; Oaths in Supreme 
Court; Summary of Legislation of 1878 ; Alphabetical Index to the 
Practical Statutes; a Copious Table of Stamp Duties; Legal Time, 
Interest, Discount, Income, Wages and other Tables; Probate, 
Legacy and Succession Duties; and a variety of matters of 
practical utility. 

" An excellent work"— The Timet, November, 29, 1878. 

" A publication which has long ago secured to itself the farour of the profession, and 
which, as heretofore, justifies by its contents the title assumed by it." — Law Journal. 

'* Contains all the information which could be looked for iu such a work, and gives it 
in a most convenient form and Tory completely. We may unhesitatingly recommend the 
work to our readers."— Solicitors' Journal. 

" The ' Lawyer's Companion and Diary ' is a book that ought to be in the possession of 
every lawyer, and of every man of business." 

M The •Lawyers Companion' is, indeed, what it is called, for it combines everything 
required for reference in the lawyer's office."— Law Timet. 

" It is a book without which no lawyer's library or office can be complete."— Irish 
Law Times, November 9th, 1878. 

DICTIONARY.— Wharton's Law Lexicon.— A Dictionary of 
Jurisprudence, explaining the Technical Words and Phrases employed 
in the several Departments of English Law ; including the various 
Legal Terms used in Commercial Transactions. Together with an 
Explanatory as well as Literal Translation of the Latin Maxims 
contained in the Writings of the Ancient and Modern Commentators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SHIRESS WILL, of the Middle Temple, 
Esq., Barrister-at-Law. Super royal 8vo. 1876. 21. 2s. 

"As a work of reference for the library, the handsome and elaborate edition of 
* Wharton's Law Lexicon' which Mr. Shiress Will has produced, must supersede all former 
issues of that well-known work."— Law Magazine and Review, August, 1876. 

" No law library is complete without a law dictionary or law lexicon. To the practi- 
tioner it is always useful to have at hand a book where, in a small compass, he can find 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
most subjects, or to books wherein particular subjects are treated of at full length. To the 
student it is almost indispensable."— Law Times. 

** All standard Law Works are kept in Stock, in law calf and other bindings. 

B 2 



12 STEVENS AND SONS' LAW PUBLICATIONS. 



DIGESTS.— Bedford.— Vide " Examination Guides." 
Chamber's— Vide " Public Health." 

Chitty's Equity Index. — Chitty's Index to all the Reported 
Cases, and Statutes, in or relating to the Principles, Pleading, and 
Practice of Equity and Bankruptcy, in the several Courts of Equity 
in England and Ireland, the Privy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Barrister at-Law. 4 vols. Royal 8vo. 1853. 11. 7s. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870 ; 
with References to the Statutes and Rules of Court Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R. A. FISHER, Esq., Judge of the 
County Courts of Bristol and of Wells. Five large volumes, royal 
8vo. 1870. 121. 12s. 

{Continued Annually.) 
" Mr. Fisher's Digest Is a wonderful work. It is a miracle of human Industry."— Mr. 
Justice WiUes. 

" I think it would be very difficult to improve upon Mr. Fisher's 'Common Law 
Digest' "—Air James FUsjames Stephen, Q.C., on Codification. 

Leake.— Vide " Real Property " and « Contracts.'* 

Notanda Digest in Law, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases.— By 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD, of Lincoln's Inn, Esqrs., Barristers-at-Law. The 
Notanda Digest, from the commencement, October, 1862, to 
December, 1876. In 1 volume, half -bound. Net, ZL Zs. 

Ditto, in 2 volumes, half-bound. Net, 32. 10s. 

Ditto, Third Series, 1873 to 1876 inclusive, half-bound. Net, 11. lis. 6d. 

Ditto, Fourth Series, for 1877, with Indexes, in 1 volume. Net, 11. Is. 

Ditto, ditto, for 1878, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books. Annual Subscription,' payable in 
advance. Net, 21s. 

%* The numbers are issued regularly every alternate month. 
Each number will contain a concise analysis of every case reported 
in the Law Reports, Law Journal, Weekly Reporter, Law Times, and 
the Irish Law Reports, up to and including the cases contained in the 
parts for the current month, with references to Text-boohs, Statutes, 
and the Law Reports Consolidated Digest. An alphabetical 
index of the subjects contained in each number will form a new 
feature in this series. 

Pollock.— Vide " Partner8hip. ,, 

Roscoe's.— Vide " Criminal Law * and « Nisi Prius." 

DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Barrister-at- 
Law. Post8vo. 1877. 12s. 

"The book is a useful contributiou to our text-books on practice."— Solicitors' Journal. 

" We have read his work with considerable attention an 4 interest, and we can speak in 
terms of cordial praise of the manner in which the new procedure has been worked into 
the old material. ... All the sections and orders of the new legislation are referred 
to in the text, a synopsis of recent cases is given, and a good index completes the 
volume."— Late Time*. 

Seton.— Vide "Equity." 
%* All ttandard Law Works are kept in Stock, in law calf and other bindings. 
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DIVORCE,— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes :— With the Statutes, Rules: Fees, 
and Forms relating thereto. Third Edition. By GEORGE 
BROWNE, Esq., B.A., of the Inner Temple, Barrister-at-Law, 
Recorder of Ludlow. 8vo. 1876. 12. 4*. 

" We think this Edition of Mr. Browne's Treatise has been edited with commendable 
care. The book, as it now stands, is a clear, practical, and, so far as we have been able to 
test inaccurate exposition of divorce lair and procedure/'— &>Wci^*V<>ur*tf, April 22, 1876. 

DOMICIL.— Phillimore's (Sir R.) Law of Domicil.— 8vo. 
1847. 9*. 

OUTCH LAW.— Vanderlinden's Institutes of the Laws 
of Holland.— 8vo. 1828. V. 18a. 

EASEMENTS.— Goddard's Treatise on the Law of 
Easements.— By JOHN LEYBOURN GODDARD, of the 
Middle Temple, Esq., Barrister-at-Law. Second Edition. Demy 
8m 1877. 16a. 

" The book is invaluable : where the cases are silent the author has taken pains to 
ascertain what the law would be if brought into question."— Law Journal. 

" Nowhere has the subject been treated so exhaustively, and, we may add, so scientifi- 
cally, as by Mr. Goddard. We recommend it to the most careful study of the law student, 
as well as to the library of the practitioner. "—Law Timet. 

ECCLESIASTICAL. — Finlason's Folkestone Ritual 
Case. — The Judgment of the Judicial Committee in the Folkestone 
Ritual Case, with an Historical Introduction and brief Notes. By 
W. F. FINLASON, of the Middle Temple, Esq., Barrister-at-Law. 
8vo. 1877. Net, 2a. 6d. 

Phillimore's (Sir R.) Ecclesiastical Law.— The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1875. By Sib 
ROBERT FHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-76. 3Z. 7a. 6d. 

%* The Supplement may be had separately, price 4a. 6d. 9 sewed. 
Stephens.— Vide "Church and Clergy." 
ELECTIONS — Browne (G. Lathom.)— ^"Registration." 

FitzGerald.— Vide "Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — With an Appendix of Statutes and Forms. Twelfth 
Edition. By F. S. P. WOLFERSTAN, of the Inner Temple, Esq., 
Barrister-at-Law. 12mo. 1876. 1/. 10a. 

"The book maintains its reputation as a well arranged magazine of all the authorities on 
the subject."— Law Journal, August 19, 1876. 

" Mr. Wolferetan has added a new chapter on election agency, which contains a care- 
ful and valuable digest of the decisions and dictation this thorny subject.''— Solicitor*, 
Journal, October 28 1876. 

ENGLAND, LAWS OF,— Bowyer.— Vide " Constitutional Law." 

Broom and Had ley. — Vide " Commentaries." 

Syms' Code of English Law (Principles and Practice) 
for handy reference in a Solicitor's office. By F. R. SYMS, Solicitor. 
12mo. 1870. 16a. 

* # * AUt tandard Lew Work* are kept in Stock , in law calf and other Uniting 
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EQUITY, and Vide CHANCERY. 

Seton's Forms of Decrees, Judgments, and 
Orders in the High Court of Justice and Courts 
of Appeal, having especial reference to the Chancery Division, 
with Practical Notes. Fourth Edition. By R. H. LEACH, Esq., 
Senior Registrar of the Court of Chancery ; F. G. A. WILLIAMS, 
of the Inner Temple, Esq. ; and H. W. MAY, of Lincoln's Inn, 
Esq.,Bamster8-at-Law. In 2 vols. Vol I. Royal 8vo. 1877. 12. lOt. 

Tins Volume contains Judgment by Default and at Trial ; Motion for Judgment ; 
Transfer and Payment of Funds into and out of Court ; Proceedings in Chambers; Dis- 
covery and Production; Injunctions; Stop Orders and Charging Orders; Ne Bxtat 
attachment of Debts ; Transfer and Consolidation of Actions ; Prohibition Patents ; 
Interpleader ; Issues ; Referees and Arbitration Receivers ; Trustees (including Trustees 
Act) ; Charities ; Orders affecting Solicitors; and Taxation of Bills of Costs, Ac. Ac. 

" Cannot fail to commend itself to practitioners. Nothing need be said as to the 
value of the work, which is one of settled authority, and we have only to congratulate 
the profession upon the fact that this edition comes out under circumstances peculiarly 
calculated to enhance its value." — Law Timet, February 24, 1877. 

" The impression derived from our perusal of the book is that it represents the result 
of conscientious and Intelligent labour on the part of the editors, and we think it deserves, 
and will obtain, the confidence of the profession.'* — Solicitor? Journal, April 7, 1877. 

(Vol. II. in the press.) 

Smith's Manual of Equity Jurisprudence.— 

A Manual of Equity Jurisprudence for Practitioners and Students, 

founded on the Works of Story, Spence, and other writers, and on 

more than a thousand subsequent cases, comprising the Fundamental 

Principles and the points of Equity usually occurring in General 

Practice. By JOSIAH W. SMITH, B.C.L., Q.O., Judge of County 

Courts. Twelfth Edition. 12mo. 1878. 12s. 6tt 

" To sum up all in a word, for the student and the Jurisconsult, the Manual is the nearest 

approach to an equity code that the present literature of the law is able to furnish "—Zaw 

timet. 

" It will be found as useful to the practitioner as to the student."— SoheUort' Journal. 

" Mr* Smith's Manual has fairly won for itself the position of a standard work."— Jurist. 

" It retains and that deservedly, the reverence of both examiners and students."— 

Dr. Eollit's Lecture on a Couth of Beading. 

"There is no disguising the truth ; the proper mode to use this book is to learn its pages 
by heart"— Law Mofaxine and Review. 

Smith's (Sidney) Principles of Equity.— 8vo. 1856. 

1/. 6s. 
EVIDENCE.— Archbold.— Ftcfc " Criminal." 
Hare.— Vide "Discovery." 

Roscoe.— Vide " CriminaL" 

Roscoe.— Vide " Nisi Prius." 

EXAMINATION GUIDES— Bedford's Guide to the Preli- 
minary Examination for Solicitors.— Fourth 
Edition. 12mo. 1874. Net, Ss. 

Bedford's Digest of the Preliminary Examina- 
tion Questions on English and Latin, Grammar, Geography, 
History, French Grammar, and Arithmetic, with the Answers. 
8vo. 1875. 18s. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Net, 8«. 

Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1875. Net,2s.6d. 

Bedford's Final Examination Guide to Bank- 
ruptcy.— Third Edition. 12mo. 1877. 6«. 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 
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EXAMINATION QV\DES -Continued 

Bedford's Outline of an Action in the Chan- 
cery Division. 12mo. 1878. Net, 2s. 6d 

Bedford's Guide to Stephens New Commen- 
taries on the Laws of England.-— Seventh Edition. 
By QUESTION AND ANSWER. Demy 8vo. 1S78. (Nearly 
ready.) 12*. 

The following are published the day after each Examination : — 

Bedford's Preliminary. — Containing the Questions and 
Answers of the Preliminary Examinations. Edited by E. H. 
BEDFORD, Solicitor. Sewed. Net. Is. 

Bedford's Intermediate. — Containing the Questions and 
Answers at the Intermediate Examinations. Edited by E. H. 
BEDFORD, Solicitor. Michaelmas Term. 1878. No. 40. Sewed. 

Net, Is. 
%* Nos. 1 to 34. 6d each. Nos. 35—39. 1*. each. 

Bedford's Final. —Containing the Questions and Answers at 
the Final Examinations. Edited by E. H. BEDFORD, Solicitor. 
Michaelmas Term. 1878. No. 39. Sewed. Net, U. 

*»* Nos. 1 to 33. 6U each. Nos. 34—38. la. each. 

Butlin.— Vide " Articled Clerks." 

Head.— Fide "Statutes. ' 

Lyndh and Smith. — Vide "Judicature Acts." 

Rubinstein and Ward.— Vide" Articled Clerks." 

EXECUTORS.— Williams' Law of Executors and Ad- 
ministrators. — A Treatise on the Law of Executors and 
Administrators. By the Rt. Hon. Sir EDWARD VAUGHAN 
WILLIAMS, late one of the Judges of Her Majesty's Court of 
Common Pleas. Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. (In the press.) 

EXECUTORY DEVISES.— Fearne.— Fitfe "Contingent Remainders." 

FACTORY ACTS.— Notcutt's Factory and Workshop 
Acts. — For the regulation of Labour in Factories and Work- 
shops, with Introduction, Explanatory Notes, and Notes of decided 
cases. By GEORGE JARVIS NOTCUTT, of the Middle 
Temple, Esq., Barrister-at-Law. 12mo. 1874. 9s. 

FARM, LAW OF.— Addison ; Cooke.— Fide "Agricultural Law." 

Dixon's Law of the Farm — A Digest of Cases connected 
with the Law of the Farm, including the Agricultural Customs of 
England and Wales. Fourth Edition. With Cases up to the 
present time, and including the Agricultural Holdings Act of 1875. 
By HENRY PERKINS, Esq., Barrister-at-Law and Midland 
Circuit. Demy 8vo. 1879. (Nearly ready.) 

FIXTURES.- Amos and Ferard on Fixtures.— Second 
Edition. Royal 8vo. 1847. 16c 

Woodfall.— £« "Landlord and Tenant." 

FORMS — Chitty's Forms. Eleventh Edition. By THOS. CHITTY 
and THOS. WILLES CHITTY, Esqrs. (In preparation.) 

Moore's Solicitor's Book of Practical Forms.— 
12mo. 1852. 7s. 6d. 

%* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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FORMS. —Conttmud. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of the High Court and of the 
Courts of Appeal Being the Third Edition of " Daniell's Chancery 
Forms. » By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray's Inn. Demy 8vo. 1879. 22.2c 

HICHWAYS.-Bateman's General Highway Acts.— 
Second Edition. With a Supplement containing the Highway Act 
of 1864, &c. With Notes by C. MANLEY SMITH, Esq., one 
of the Masten of the Queen's Bench. 12mo. 1865. 10s. 6rf. 
Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; to which is added the Law relating to the Lighting 
of Rural Parishes under the Lighting Act, 188S. By GEO. F. 
CHAMBERS, Esq., Barrister-at-Law. Imperial 8vo. 1878. 18*. 
♦ She 1 ford's Law of High-ways.— The Law of 
Highways ; including the General Highway Acts for England and 
Wales, and other Statutes, with copious Notes of the Decisions 
thereon; with Forms. Third Edition. With Supplement by 
C. MANLEY SMITH, Esq., one of the Masters of the Queen's 
Bench. 12mo. 1865. 15s. 

%* The Supplement may be had separately, price 3*. sewed. 

INCLOSURES.— fide ''Commons." 

INDIAN LAW.— Montriou ; the Hindu Will of Bengal. 

With an Introductory Essay, Ac. Royal 8vo. 1870. Net, 12. 10a. 

Norton's Leading Cases on the Hindu Law of 

Inheritance.— 2 vols. Royal 8vo. 1870-71. Net, 22. 10a. 

INFANTS.— Ebsworth's Law of Infants.— A Handy Book 
of the Law of Infants. By JOHN EBSWORTH, Esq., Solicitor. 
12mo. 1861. 3«. 

INJUNCTIONS.— Seton.— Vide " Equity." 

INSURANCE*— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Esq., 

Barrister-at-Law. 2 vols. Royal 8vo. 1877. 82. 

" As a text book, ' Arnould ' is now all the practitioner can want, and we congratulate 
the editor upon the skill with whleh he has incorporated the new decisions."— Law Timet, 
Oct. 6th, 1877. 

Hopkins' Manual of Marine Insurance.— 8vo. 
1867. * 18«. 

Lowndes. — Vide "Average." 
INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law. — Delivered in the Middle Temple Hall to the 
< Students of the Inns of Court, by SHELDON AMOS, M.A., of 
the Inner Temple, Barrister-at-Law ; Professor of Jurisprudence 
(including International Law) to the Inns of Court; Professor of 
Jurisprudence in University College, London. Royal 8 vo. 1874. lQs.Qd. 
Kent's International Law. — Kent's Commentary on 
International Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Revised and brought down to 
the present time. Crown 8vo. 1878. 10*. 6d. 

"Dr. Abdy has done all Law Students a great service in presenting that portion of 
Kent's Commentaries which relates to public international Law in a single volume, neither 
large, diffuse, nor expensive." 

«' Altogether Dr. Abdy has performed his task in a manner worthy of his reputation. 
His book will be useful not only to Lawyers and Law Students, for whom it was primarily 
intended, but also for laymen. It is well worth the study of every member of an enlightened 
and civilised community." — Solicitor*' Journal. 
* # * AU standard haw Works are kept in Stock, in law calf and other bindings* 
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INTERNATIONAL LAW.-a>»*«nu«i. 

Levi's International Commercial Law.— Being the 

Principles of Mercantile Law of the following and other Countries 
— viz. : England, Ireland, Scotland, British India, British Colonies 
Austria, Belgium, Brazil, Buenos Ayres, Denmark, France, Germany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 
Russia, Spain, Sweden, Switzerland, United States, and Wiirtemberg. 
By LEONE LEVI, Esq., F.S.A., F.S.S., Barrister-at-Law, &c. 
Second Edition. 2 vols. Royal 8vo. 1863. 11. 15s. 

Prize Essays on International Law— By A. P. 
SPRAGUE, Esq., Counsellor of Law in the United States, and 
M. PAUL LACOMBE, Advocate in France. With an Introduc- 
tion by His Excellency DON ARTURO DE MARCOARTU, 
Ex-Deputy tq the Cortes. Royal 8vo. 1876. 7s. 6d. 

Vattel's Law of Nations.— By JOSEPH CHITTY, Esq. 
Royal 8vo. 1834. • 11. Is. 

Wheaton's Elements of International Law; 
English Edition. Edited with Notes and Appendix of Statutes 
and Treaties, bringing the work down to the present time. By 
A. C. BOYD, Esq., LL.B., Barrister-at-Law. Author of the " The 
Merchant Shipping Laws." Demy 8vo. 1878. 11. 8*. 

" Both the plan and execution of the work before us deserves commendation. Mr. 
Boyd gives prominence to the labours of others. The text of Wheaton is presented 
without alteration, and Mr. Dana's numbering of the sections is preserved. Mr. Boyd's 
notes, which are numerous, original, and copious, are conveniently interspersed through- 
out the text; but they are in a distinct type, and therefore the reader always knows 
whether he is reading Wheaton or Boyd. The Index, which could not have been com- 
piled without much thought and labour makes the book handy for reference, and, 
consequently, valuable to public writers, who in these days have frequently to refer to 
International Law. A new appendix contains the English and American statute law of 
naturalisation, extradition, and foreign enlistment ; the English Naval Prize Act ; the 
Treaty of Washington ; and extracts from treaties relating to the Black Sea, the 
Dardanelles and Bosphorus, and Turkish Affairs. This appendix will be a mine of coined 
gold to the gentlemen who enlighten our darkness in the leading article columns of the 
newspapers .... for general purposes, Mr. Boyd's notes are so full as to obviate 
the necessity of reference to other works."— Law Journal, April 18, 1878. 

" Students who require a knowledge of Wheaton's text will find Mr. Boyd's volume 
very convenient."— Zoic Magazine, May, 1878. 

Wildman's International Law.- Institutes of Inter- 
national Law, in Time of Peace and Time of War. By RICHARD 
WILDMAN, Barrister-at-Law. 2 vols. 8vo. 1849-50. 11. 2s. 6d. 

JOINT OWNERSHIP -Foster.— Vide "Real Estate." 

JOINT STOCKS.— Jordan's Joint Stock Companies.— A 
Handy Book of Practical Instructions for the Formation and 
Management of Joint Stock Companies. Sixth Edition. 12mo. 
1878. Net, 2«. 6e*. 

Palmer — Vide "Conveyancing" and "Company Law." 

Thring's (SirH.) Joint Stock Companies' Law.— 
The Law and Practice of Joint Stock and other Public Companies, in- 
cluding the Statutes, with Notes, and the Forms required in Making, 
Administering, and Winding-up a Company, with a Supplement 
containing the Companies' Act, 1867, and Notes of Recent Decisions. 
By Sib HENRY THRING, K.C.B., The Parliamentary Counsel. 
Third Edition. By G. A. R. FITZGERALD, Esq., Barrister-at- 
Law, and Fellow of St. John's College, Oxford. 12mo. 1875. 1/. 

"This, as the work of the original draughtsman of the Companies' Act of 1862, and 
well-known parliamentary counsel, Sir Henry Thrintf is naturally the highest authority 
on the subject."— 77* Times, April 21, 1876. 

• # * All standard Law Works are kept in Stock, in lam calf and other bindings. 



20 STEVENS AND SONS' LAW PUBLICATIONS. 



JUSTICE OF THE PEACE.-****"***. 

Paley.— Vide "Convictions. 

Stone's Practice for Justices of the Peace, Justices 1 
Clerks and Solicitors at Petty and Special Sessions, in Summary 
Matters and Indictable Offences, with a List of Summary Convic- 
tions and of Matters not Criminal. With Forms. Eighth Edition. 
By THOMAS SIRRELL PRITCHARD, of the Inner Temple, 
Esq., Barrister-at-Law, Recorder of Wenlock. In 1 vol. Demy 8vo. 

1877. U 10«. 

"The design of the present Edition has been developed irith a view to offer to Magis- 
trates and Practitioners, in one volume of moderate size, a complete general account of 
the Procedure at Petty Senions in Summary Matters and Tudictable Offences, in such a 
consecutive form, according to the usual order of eveuts as to render easily attainable 
information on any point of procedure as it may arise at any given period of the pro- 
ceedings. "—Extract from Preface. 

"Justices of the Peace and Practitioners at Petty and Special Sessions who wish to 
have a handy volume by their side for ready reference, frill find this new edition of 
Stone's Practice very convenient and useful." — Law Magazine, May, 1878. 

" In clearness of exposition, in choice of matter, and, above all, iu orderliness of 

arrangement, the book leaves little to be desired The book, as a whole, is 

thoroughly satisfactory, and, having gone carefully through it, we can recommend it 
with confidence to the numerous bod) of our readers who are dally interested in the 
subjects to which it relates. "—Solicitors' Journal, December 8th, 1877. 

JUSTINIAN, INSTITUTES OF.-Cum in. —Vide "Civil Law." 
Greene.-— Tide "Roman Law." 
Mears. — Vide "Roman Law." 
Voet.— Vide "Civil Law." 
LAND DRAINAGE.— Th ring's Land Drainage Act.— With 
an Introduction, Practical Notes, an Appendix of Statutes relating 
to Drainage, and Forma. By THEODORE THRING, Esq., 
Barrister-at-Law. 12mo. 1861. 7*. 

LAND TAX — Bourdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN, of the Inland Revenue Office, Somerset House (late Registrar 
of Land Tax). Second Edition. Crown 8vo. 1870. 4f. 

LANDLORD AND TENANT.— Woodfall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, with a full Collection of Precedents and Forms of 
Procedure. Eleventh Edition. Containing an Abstract of Leading 
Propositions, and Tables of certain Customs of the Country. By 
J. M. LELY, of the Inner Temple, Esq., Barrister-at-Law. Royal 
8vo. 1877. 11. 16*. 

LAW, CUIDE TO.— A Guide to the Law for General 

Use. By a Barrister. Twenty-first Edition. 1878. Net, 3*. 6U 

"There may be many students of both branches of the profession who will find the 

following pages an assistance to them in the coarse of their reading, not in substitution 

of bat together with, or preliminary to, the voluminous and highly technical works which 

they have necessarily to examine.** 

LAW LIST.— Law List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c, in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts, District Registries and Registrars 
under the Probate Act, Lords Lieutenant of Counties, Recorders, 
Clerks of the Peace, Town Clerks, Coroners, Colonial Judges, 
and Colonial Lawyers having English Agents, Metropolitan and 
Stipendiary Magistrates, Law Agents, Law and Public Officers, 
Circuits of the Judges and Counsel attending Circuit and Sessions, 
List of Sheriffs and Agents, London Commissioners to Administer 
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LAW LIST .-Continued. 

Oaths in the Supreme Court of Judicature in England, Conveyan- 
cers Practising in England under Certificates obtained in Scotland, 
&c., Ac., and a variety of other useful matters so far as relates to 
Special Pleaders, Draftsmen, Conveyancers, Solicitors, Proctors and 
Notaries. Compiled by WILLIAM HENRY COUSINS, of the 
Inland Revenue Office, Somerset House, Registrar of Stamped Cer- 
tificates, and of Joint Stock Companies. Published annually. By 
Authority. 1878. {Net cash 9s.) 10*. 6d. 

LAW REPORTS. — A large Stock of secondhand Reports. Estimates 
on application. 

LAWYER'S COMPANION. -Tide "Diary." 

LEADING CASES.— Hay ties' Student's Leading Cases. 
Being some of the Principal Decisions of the Courts in Constitutional 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D., Author of "The Student's 
Statutes." Demy8vo, 1878. 10*. 

" Will prove of great utility, not only to Students, but Practitioners. The Notes are 
clear, pointed and concise."— Law limes, August 17th, 1878. 

" We think that this book will supply a want .... the book is singularly well 
arranged for reference."— Law Journal, Aug. 24, 1878. 

" The statements of the various cases are fairly full and clear, and many of. the notes 
are good."— Law Magazine, November, 1878 

LEXICON.— Vide " Dictionary." 

LICENSING.— Lely and Foulkes' Licensing Acts, 
1828, 1869, 1872, and 1874; Containing the Law of the 
Sale of Liquors by Retail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Esqrs., Barristers-at-Law. Royal 12mo. 1874. 8*. 

" Messrs. Lely and Fbulkes* plan is to print in full the principal Acts, and to inter- 
potato between the sections of each of these statutes all subsidiary enactments, distin- 
guishing them by brackets and marginal notes These notes are usually 

sensible and to the point and give evidence both of care and knowledge of the subject 
—8oKcitor>' Journal. 

LIFE ASSURANCE.— Scratchley's Decisions in Life As- 
surance Law, collated alphabetically according to the point 
involved ; with the Statutes. Revised Edition. By ARTHUR 
SCRATCHLEY, M.A., Barrister-at-Law. Demy 8vo. 1878. 5*. 

LIGHTS — Woolrych's Practical Treatise on the Law 
of Window Lights.— Second Edition. 12mo. 1864. 6a. 

LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Commissions and Inquisitions, with Notes of Cases 
and Recent Decisions, the Statutes and General Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. ' 21*. 

MAGISTERIAL LAW.— Burn.— Vide " Justice of Peace." 

Leeming and Cross. — Vide " Quarter Sessions.' 

Paley.— Vide " Convictions." 

Pritchard— Vide " Quarter Sessions." 

Stone.— Vide "Petty Sessions." 
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MAINTENANCE AND CHAMPERTY.— Tapp on Main- 
tenance and Champerty. — An Inquiry into the present 
state of the Law of Maintenance and Champerty, principally as 
affecting Contracts. By WM. JOHN TAPP, of Lincoln's Inn. Esq. , 
Barrister-at-Law. 12mo. 1861. 4*. 6d. 

MANDAMUS. — Tapping on Mandamus. — The Law and 
Practice of the High Prerogative Writ of Mandamus as it obtains 
both in England and Ireland Royal 8vo. 1848. 1/. Is. 

MARINE INSURANCE—tfrie" Insurance." 

MARTIAL LAW.— Finlason's Treatise on Martial Law, 
as allowed by the Law of England in time of Rebellion ; with 
Practical Illustrations drawn from the Official Documents in the 
Jamaica Case, and the Evidence taken by the Royal Commission of 
Enquiry, with Comments Constitutional and Legal By W. F. 
FINLASON, Esq., Barrister-at-Law. 8vo. 1866. 12s. 

MERCANTILE LAW— Boyd.— Vide" Shipping." 

Russell.— Fide " Agency." 

Smith's Mercantile Law. — A Compendium of Mercantile 
Law. By the late JOHN WILLIAM SMITH, Esq. Ninth 
Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 
one of Her Majesty's Counsel. Royal 8vo. 1877. XL 18*. 

"We can safely say that, to the practising Solicitor, few books will be found more 
useful than the ninth edition of ' Smith's Mercantile Law.' "—Law Magazine, Nov. 1877. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By 0. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Royal 8vo. 1868. 11. 18*. 

METROPOLIS BUILDING ACTS.-Woolrych's Metropolis 
Building Acts, together with such Clauses of the Metropolis 
Management Acts, 1855 and 1862, and other Acts, as more par- 
ticularly relate to the Buildings Acts, with Notes, Explanatory of 
the Sections and of the Architectural Terms contained therein. 
Second Edition. By NOEL H. PATEKSON, M. A, of the Middle 
Temple, Esq., Barrister-at-Law. 12mo. 1877. Ss. 6d. 

MINES.— Rogers' Law relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland ; 
with a Summary of the Laws of Foreign States and Practical 
Directions for obtaining Government Grants to work Foreign Mines. 
Second Edition Enlarged. By ABUNDEL ROGERS, Esq., Bar- 
rister-at-Law. 8vo. 1876. 11. Us. 6<*. 

"Most comprehensive and complete."— Law Times, Jane 17, 1876. 
"Although issued ass Second Edition, the work appeals to have been almost entirely 

re-written and very much improved. . . . The volume will prove invaluable as a 

work of legal reference."— The Mining Journal, May 18, 1876. 

MORTGAGE.— Coote's Treatise on the Law of Mort- 
gage.— Third Edition. Royal 8vo. 1850. Net, 11. 

MORTMAIN.— Rawlinson's Notes on the Mortmain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Uses. Designed for the Use of Solicitors in Adminstra- 
tion Suits in the Chancery Division of the High Court of Justice. 
By JAMES RAWLINSON, Solicitor. Demy 8vo. 1877. Inter- 
leaved. Net, 2*. 6d. 

MUNICIPAL ELBCTIONS.-Fide "Ballot." 
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NAVY.— Thri rig's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the Boles of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THBING, of the Middle Temple, Barrister-at-Law, 
late Commissioner of Bankruptcy at Liverpool, and C. E. GTFFORD, 
Assistant-Paymaster, Royal Navy. 12 mo. 1877. 12s. 6d. 

" A full series of forms of warrants, minutes, charges, Ac, and a good Index, complete 
the utility of a work which should be in the hands of aU who have to deal with the regu- 
lating and governing of the Fleet."— Law Magazine, February, 1878. 

"In the new edition, the procedure, naval regulations, forms, and all matters con- 
nected with the practical administration of the law have been classified and arranged by 
Mr. Gifford, so that the work is in every way useful, complete, and np to date." — Naval 
and Military Gazette, December 12, 1877. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 
on the Trial of Actions at Nisi Prius.— Fourteenth 
Edition. By JOHN DAY, one of Her Majesty's Counsel, and 
MLAXTRICE POWELL, Barrister-at-Law. Royal 12mo. 1879. 21. 

(Bound in one thick volume calf or circuit, 5s. 6d., or in two convenient vols. 

calf or circuit, 10s. net, extra.) (Nearly ready.) 

"The work itself has long ago won a position altogether unique, and in the hands of 

its present editors there is no fear that the position will be lost."— law Journal. 

Selwyn's Abridgment of the Law of Nisi 
Prius.— Thirteenth Edition. By DAVID KEANE, Q.C., 
Recorder of Bedford, and CHARLES T. SMITH, M. A, one of the 
Judges of the Supreme Court of the Cape of Good Hope. 2 vols. 
Roji 8vo. 1869. {Published at 21. 16*.) Net, 12. 

NOT AND A— Vide " Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., P.S.A., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. K 4«. 

NUISANCES.— FitzGerald.— Vide " Public Health." 

OATHS.— Braithwaite's Oaths in the Supreme Court 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Court of Judicature in England. 
Part L containing practical information respecting their Appoint- 
ment, Designation, Jurisdiction, and Powers ; Part II. comprising a 
collection of officially recognised Forms of Jurats and Oaths, with 
Explanatory Observations. By T. W. BRAITHWAITE, of the 
Record and Writ Clerks' Office. Fcap. 8vo. 1876. 4*. 6d. 

"Specially useful to Commissioners."— Law Magazine, February, 1877. 
"The work will, we doubt not, become the recognised guide of commissioners to 

administer oaths. 1 '— Solicitors* Journal, May 6, 1876. 

PARTITION.-Foster.— Vide " Real Estate. " 

PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership. By FREDERICK POLLOCK, of Lincoln's Inn, 
Esq., Barrister-at-Law. Author of " Principles of Contract at Law 
and in Equity.' ' Demy 8vo. 1877. 8*. 6d 

%* The object of this work is to give the substance of the Law 
of Partnership (excluding Companies) in a concise and definite form. 
"Of the execution of the work, we can speak in terms of the highest praise. The 
language is simple, concise, and clear ; and the general propositions may bear comparison 
with those of Sir James Stephen." — Law Magazine, February, 1878. 

" Mr. Pollock's work appears eminently satisfactory . . . the book is praiseworthy 
in design, scholarly and complete in execution." — Saturday Review, May 5, 1877. 

" A few more books written as carefully as the ' Digest of the Law of Partnership,' will, 
perhaps, remove some <lrawbacks, and render English law a pleasanter and easier subject 
to study than it is at present."— 7%« Examiner, March 31, 1877. 
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PATENTS.-— Hindmarch's Treatise on the Law rela- 
ting to Patents.— 8vo. 1846. 11. Is. 

Thompson's Handbook of Patent Law of all 
Countries.— Third Edition, revised. By WM. P. THOMPSON, 
C.E., Head of the International Patent Office, Liverpool 12mo. 
1878. Net 2s. 6U 

PERSONAL PROPERTY. — Smith's Real and Personal 
Property. — A Compendium of the Law of Real and Personal 
Property Primarily Connected with Conveyancing ; Designed as a 
Second Book for Students, and as a Digest of the most useful 
Learning for Practitioners. By JOSIAH W. SMITH, B.C.L., 
Q.C., Judge of County Courts. Fifth Edition. 2 vols. Demy 8vo. 
1877. 2L 2s. 

PETITIONS.— Palmer.— Vide " Conveyancing." 

PETTY SESSIONS.— Stone's Practice for Justices of 
the Peace, Justices' Clerks and Solicitors at Petty and Special 
Sessions, in Summary Matters and Indictable Offences, with a List 
of Summary Convictions and of Matters not Criminal. With Forms. 
Eighth Edition. By THOMAS SIRRELL PRITCHARD, of 
the Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 
In 1 vol. Demy 8vo. 1877. It 10*. 

" Justices of the Peace &ud Practitioners at Petty and Special Sessions who wish to 
hare a handy volume by their side for ready reference, will find this new edition of 
' Stone's Practice ' rery convenient and useful *— Law Magazine, May, 1878. 

"In clearness of exposition, in choice of matter, and, above all, in orderliness of 

arrangement, the book leaves little to be desired The book, as a whole, is 

thoroughly satisfactory, and, having gone carefully through it, we can recommend it 
with confidence to the numerous body of our readers who are daily interested in the 
subjects to which it relates."— Solicitors' Journal, December 8th, 1877. 

PLEADING.— Arch bold.— Vide " CrmiinaL" 

POOR LAW.— Davis' Treatise on the Poor Laws.— Being 
VoL IV. of Burns' Justice of the Peace. 8vo. 1869. U. lis. 6U 

POWERS. — Farwell on Powers. — A Concise Treatise on 
Powers. By GEORGE FARWELL, B.A., of Lincoln's Inn, Esq. 
Barrister-at-Law. 8vo. 1874. Ills 

" We recommend Mr. Farwell's book as containing within a small compass what would 

otherwise have to be sought out in the pages of hundred* of confusing reports. " — The Law. 

PRECEDENTS.— Vide " Conveyancing. " 

PRINCIPAL AND AGENT.— Petgrave's Principal and 
Agent. — A Manual of the Law of Principal and Agent. By 
E. C. PETGRAVE, Solicitor. 12mo. 1857. 7s. 6d. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, sewed, 2*. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee of 
the Privy Council, considered as a Judicial Tribunal, 
especially in Ecclesiastical Cases, with special reference to the right 
and duty of its members to declare their opinions. By W. F. 
FINLASON, Barrister-at-Law. Demy 8vo. 1878. 4*. 6c£ 

Lattey's Handy Book on the Practice and Pro- i 

cedure before the Privy Council.— By ROBERT [ 

THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the High Court of Bengal; and Advocate of the Courts of 
British Burmah. 12mo. 1869. 6s. 
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PROBATE.— Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business, with the Statutes, Rules, Fees, an<J 
Forms relating thereto. By GEORGE BROWNE, Esq., Barrister- 
at-Law, Recorder of Ludlow. 8vo. 1873. II. 1*. 

" A cursory glance through Mr. Browne's work shows that it has been compiled with 
more than ordinary care and intelligence. We should consult it with every confidence, 
and consequently recommend it to those who require an instructor in Probate Court prac- 
tice."— Laic Times. 

PUBLIC HEALTH.— Chambers' Exhaustive Index to 
the Public Health Act, 1878; with the full Text of 
the Act, and of most of the Incorporated Acts. By GEO. F. 
CHAMBERS, Esq., Barrister-at-Law. Imp. 8vo. 1877. 4*. 6d. 

Chambers' Digest of the Law relating to Public 
Health and Local Government. — With Notes of 
1073 leading Cases. Various official documents ; precedents of 
By-laws and Regulations. The Statutes in full. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, 
enlarged and revised, with Supplement containing newLocal Govern- 
ment Board By-Laws in full. Imperial 8vo. 1875-7. U. 8s. 
* # * The Supplement may be had separately, price 9*. 

Chambers* Popular Summary of Public Health 
and Local Government Law. Imperial 8vo. 1876. 

Net, Is. 6d. 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts.— The Law relating to Public 
Health and Local Government, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the ExistingLaw,with reference to the Cases, &c; together with a Sup- 
plement containing "The Rivers Pollution Prevention Act, 1876." 
With Explanatory Introduction, Notes, Cases, and Index. By 
G. A. R. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 
1876. 11. Is. 

" A copious and well-executed analytical index completes the work which we can 
confidently recommend to the officers aod members of sanitary authorities, and all 
interested in the subject matter of the new Act.''— Zoic Magazine and Review, February, 
1877. 

" Mr. FitxGerald comes forward with a special qualification for the task, for he was 
employed by the Government in the preparation of the Act of 1875; and, as he himsell 
says, has necessarily, for some time past, devoted attention to the law relating to public 
health and local government.' 1 — Lav Journal, April 22, 1876. 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, 6tc, to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12 mo. 1878. Net, 2s. 6d 

QUARTER SESSIONS*— Leeming & Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Law. 8vo. 
1876. U 1*. 

" The present editors appear to hare taken the utmost pains to make the volume com- 
plete, and, from our examination of it, we can thoroughly recommend it to all interested 
in the practice of quarter sessions."— La* Timet, March 18, 1876. 

%* AU standard Law Works art kept in Stock, in law calf and other bindings. 
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QUARTER SESSIONS.-******* 

Pritchard's Quarter Sessions.— The Jurisdiction, Prac- 
tice and Procedure of the Quarter Sessions in Criminal, Civil, and 
Appellate Matters. By THOS. SIRRELL PRITCHARD. of the 
Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 
1875. 21. 2*. 

•• We can confidently say that it is written throughout with clearness and intelligence, 
and that both in legislation an<l in case law it is carefully brought down to the most 
recent date."— Solicitor*' Journal. 

HAILWAYS.— Browne.— Vide " Carriers." 

Lely's Railway and Canal Traffic Act, 1873.— 
And other Railway and Canal Statutes ; with the General Orders, 
Forms, and Table of Fees. By J. M. LBLY,£sq. Post 8vo. 1873. 8s. 

RATES AND RATING. — Chamber's Law relating to 
Rates and Rating ; with especial reference to the Powers 
and Duties of Rate -levying Local Authorities, and their Officers. 
Being the Statutes in full and brief Notes of 550 Cases. By 
GEO. F. CHAMBERS, Esq., Barrister-at-Law. Imp. 8vo. 1878. 

12s. 

REAL ESTATE. — Foster's Law of Joint Ownership 
and Partition of Real Estate. By EDWARD JOHN 
FOSTER, M.A., late of Lincoln's Inn, Barrister-at-Law. 8vo. 
1878. 10*. 6d. 

REAL PROPERTY.— D a rt.— Vide " Vendors and Purchasers." 

Greenwood's Recent Real Property Statutes. 
Comprising those passed during the years 1874-1877 inclusive. 
Consolidated with the Earlier Statutes thereby Amended. With 
Copious Notes. By HARRY GREENWOOD, M.A., Esq., Barris- 
ter-at-Law, Joint Editor of " Notanda." Demy 8vo. 1878. 10a. 
* * Forms a Supplement to the 8th edition of '• Shelford's Real Property Statutes, 
'To students particularly this ouliectioo, with the careful notes and references to 
previous legislation, will be of considerable value . . . The cases are lully noted up , 
and the index has evidently beeu prepared with much care." — Law Times, Oct. 26, 1878. 

Leake's Elementary Digest of the Law of Pro- 
perty in Land.— Containing : Introduction. Part I. The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MARTIN LEAKE, Barrister-at-Law. 8vo. 1874. \l.2z. 

*.* The above forms a complete Introduction to the Study of the Law of Real Property. 

Shearwood's Real Property.— A Concise Abridgment 
of the Law of Real Property and an Introduction to Conveyancing. 
Designed to facilitate the subject for Students preparing for 
Examination. By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 
Esq., Barrister-at-Law. Demy 8vo. 1878. 6s. 6d. 

Shelford's Real Property Statutes.— Eighth Edition. 
By T. H. CARSON, of Lincoln's Inn, Esq. Barrister-at-Law. 8vo. 
1874. U 10*. 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing, Designed as a second book for 
Students, and as a digest of the most useful learning for Practi- 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C., Judge of County 
Courts. Fifth Edition. 2 vols. Demy 8vo. 1877. 21 2*. 

" He has given to the student a book which he may read over and over again with profit 
and pleasure.''— £<M0 Time*. 

41 The work before us will, we think, be found of very great service to the practitioner. 
—Solicitor J Journal. 

RECEIVERS.— Seton.— F«fc "Equity." 

\* AU standard Law Works are kspt in Stock, in law calf and other bindings. 
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REGISTRATION.— Browne , s(G.Lathom)Parliamentary 
and Municipal Registration Act, 1878 (41 & 42 
Vict cap. 26); with an Introduction, Notes, and Additional 
Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 
Barrister-at-Law. 12mo. 1878. 5*. 6d. 

*»* Forms a Supplement to the 12tb edition of ** Rogers on Elections." 

REGISTRATION CASES.— Hopwood and Coltman's 

Registration Cases.— Vol. I. (1868-1872). Net,2l.lSs. Call. 

Vol. II. Part I. ^1873). Net, 10*.; Part II. (1874). Net, 10». 6d; 

Part IIL (1875). Net, 4*. 6d; Part. IV. (1876). Net, 4s. Part V. 

(1877). Net, 3*. ; Part VI. (1878). Net, 5s. 6U sewed. 
REPORTS. — A large Stock of second-hand Reports. Estimates on 

application. 

RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 

Pollution Prevention Act, 1 875.— With Explanatory 

Introduction, Notes, Cases, and Index. Royal 8vo. 1876. 3*. 6d. 

A well-timed addition to the author's previous work on Sanitary Law."* — Law 

Magazine, February, 1877. 

ROMAN LAW.— Cumin.— J>wfe "Civil." 

Greene's Outlines of Roman Law.— Consisting chiefly 
of an Analysis and Summary of the Institutes. For the use of 
Students. By T. WHITCOMBE GREENE, B.C.L., of Lincoln's 
Inn, Barrister-at-Law. Third Edition. Foolscap 8vo. 1875. Is. 6d. 
Mears' Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT MEARS, 
M.A, LL.D. Lond., of the Inner Temple, Barrister-at-Law. 
Published by permission of the late M. Ortolan. Post8vo. 1876. 12s. 6 d. 

SAUNDERS' REPORTS.— Williams' (Sir E. V.) Notes to 
Saunders' Reports.— By the late Serjeant WILLIAMS. 
Continued to the present time by the Right Hon. Sir EDWARD 
VAUGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. 22. 10«. 

SETTLED ESTATES.— Middleton's Settled Estates Act, 
1877, with Introduction, Notes and Forms, and Summary of Practice, 
by JAMES W. MIDDLETON, B.A., of Lincoln's Inn, Barrister-at- 
Law. 12mo. 1878. 8*. 6a\ 
'♦The book is a well-timed and useful manual of the Act."- Solicitors' Journal. 

SHERIFF LAW.— Churchill's Law of the Office and 
Duties of the Sheriff, with the Writs and Forms relating 
to the Office. By CAMERON CHURCHILL, B.A., of the Inner 
Temple, Barrister-at-Law, assisted by A. CARMICHAEL BRUCE, 
B.A., of Lincoln's Inn, Barrister-at-Law. Demy 8vo. 1879. 18s. 

SHIPPING, and vide " Admiralty." 

Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LL.B., of the 
Inner Temple, Esq., Barrister-at-Law, and Midland Circuit. 8vo. 
1876. 1C 5*. 

" Mr. Boyd confines himself to short, and as far aa we can jndge, correct statements of 
the effect of actual decisions."— Solicitors' Journal. Jauuary '20, 1877. 

" The great desideratum is obviously a good index, and this Mr. Boyd has taken par- 
ticular care to supply. We can recommend the work as a very useful compendium of 
shipping law." — Law Times, December 30 1*76. 

* # » All standard Law Works are kept in Stock, in law calf and other bindings. 
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SOLICITORS.— Cordery's Law relating to Solicitors 

of the Supreme Court of Judicature.— With an 

Appendix of Statutes and Rules. By A. CORDERY, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1878. 14a. 

"Mr. Cordery writes tersley and clearly, and displays in general great industry and 

care in the collection of cases."— Solicitors' Journal. 

*' The chapters on liability of solicitors and on lien may be selected as two of the best 
in the book."— Law Journal. 

STAMP LAWS.— Tilsley's Treatise on the Stamp 
Laws. — Being an Analytical Digest of all the Statutes and 
Cases relating to Stamp Duties, with practical remarks thereon. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United Kingdom after the 1st January, 1871, and of Former 
Duties, &c, Ac. By E. H. TILSLEY, of the Inland Revenue 
Office. 8vo. 1871. 18«. 

STATUTES, Mid vide " Acts of Parliament." 

Biddle's Table of Statutes.— A Table of References to 
unrepealed Public General Acts, arranged in the Alphabetical Order 
of their Short or Popular Titles. Second Edition, including Refer- 
ences to all the Acts in Chitty's Collection of Statutes. Royal 8vo. 
1870. (Published at 9«. 6d.) Net, 2*. 6d. 

Chitty's Collection of Statutes, with Supple- 
ments, to 1878.— A Collection of Statutes of Practical Utility ; 
with Notes thereon. The Third Edition, containing all the Statutes 
of Practical Utility in the Civil and Crimi nal Administration of 
Justice to the Present Time. By W. N. WELSBY and EDWARD 
BEAVAN, Esqrs., Barristers-at-Law. In 4 very thick vols. Royal 
8vo. 1865. 122. 12*. 

With Supplemental Volume to the above, comprising the Statutes 
1866—72. By HORATIO LLOYD, Esq., Judge of County Courts, 
and Deputy-Chairman of Quarter Sessions for Cheshire. Together 
5 vols. Royal 8vo. 1865—72. 15/. 16«. 

Vol. II., Part I., 1873, Is. 6<J. Part II., 1874, 6*. Part III., 
1875, 16*. Part IV., 1876, 6«. 6d. Part V., 1877, 4«. 6<J. Part 
VI., 1878, 10s. , sewed. %* Continued Annually. 

" When he (Lord Campbell) was upon the Bench he always bad this work by him, 

and ne statutes were ever referred to by the Bar which he could not find in it." 

*The Revised Kdition of the Statutes, a.d. 1235- 

1868, prepared under the direction of the Statute Law Committee, 

published by the authority of Her Majesty's Government. In 15 

vols. Imperial 8vo. 1870-1878. 

Vol. 1. — Henry III. to James II., 

9y 2,-Wfll. & Mary to 10 Geo. III., 

„ 8.— 11 Geo. III. to 41 Geo. III., 

„ 4.— 41 Geo. III. to 51 Geo. III., 

„ 5.-52 Geo. III. to 4 Geo. IV., 

„ 6.-5 Geo. IV. to 1 & 2 Will. IV., 

„ 7.-2 & 3 Will IV. to 6 & 7 Will. TV., 

„ 8.-7 Will. IV. & 1 Vict, to 5 & 6 Vict, 

n 9.-6 & 7 Vict, to 9 & 10 Vict., 

„ 10.— 10 & 11 Vict, to 13 & 14 Vict., 

„ 11.— 14 & 15 Vict, to 16 & 17 Vict., 

„ 12.— 17 & 18 Vict, to 19 & 20 Vict., 

n 13.— 20 Vict, to 24 & 25 Vict., 

„ 14.— 25 & 26 Vict, to 28 & 29 Vict., 

„ 15.-29 & 30 Vict to 31 & 32 Vict., and J lg66 1867 _ g 
Supplement, \ 

* # * The above Work is now completed. 
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STATUTES.-^**""** 

•Chronological Table of and Index to the Statutes 
to the end of the Session of 1877. Fourth Edition, imperial 8vo. 
1878. 1/. 9s. 

•Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 

Head's Statutes by Heart; being a System of Memoria 
Technica, applied to Statutes, and embracing Common Law, Chan- 
cery, Bankruptcy, Criminal Law, Probate and Divorce, and Convey- 
ancing. By FREDERICK WILLIAM HEAD, of the Inner 
Temple, Student-at Law. Demy 8vo. 1877. Net, Is. 6d. 

Lynch's Statute Law, for the use of Students for the Incor- 
porated Law Society's Examinations. 1870, Is. ; 1872, 1*. ; 1873, 
ls.6d.; 1874,1*. ; 1875, 1«. ; 1876, U. ; 1877, la. ; Net, sewed. 

fORTS. —Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of " The Law of Contracts." Fifth Edition. By L. W. 
CAVE, Esq., one of Her Majesty's Counsel. (In the press.) 

TRADE MARKS.— Rules under the Trade Marks' Re- 
gistration Act, 1878 (by Authority). Sewed. Net, Is. 

Mo-ziey's Trade Marks Registration.— A Concise 
View of the Law and Practice of Registration of Trade Marks, as 
altered by the Trade Marks Registration Act, 1875, and Amended 
Act, 1876, and the Decisions thereon. With an Appendix con- 
taining a copy of the above Acts and Rules, with Directions for 
Registration, &c. Also the Merchandise Marks Act, 1862. By 
LIONEL B. MOZLEY, Solicitor. Crown 8vo. 1877. 3*. 6d 

Sebastian on the Law of Trade Marks. — The Law 
of Trade Marks and their Registration, and matters connected there- 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of Injunctions, &c. ; The Trade Marks Regis- 
tration Acts, 1875 — 7, the Rales and Instructions thereunder; 
The Merchandise Marks Act, 1862, and other Statutory enact- 
ments; and The United States Statute, 1870 and 1875, and the 
Treaty with the United States, 1877 ; and the New Rules and 
Instructions issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincoln's 
Inn, Esq., Barrister-at-Law. 8vo; 1878. 14«. 

"The book cannot fail to be of service to a large class of lawyers."— SoHdt&rs' 
Journal, November 16th, 1878. 

" Mr. Sebastian has written the fullest and most methodical book on trade marks 
which has appeared in England since the passing of the Trade Marks Registration 
Acts. . . . The book closes with an appeudix of statutes and forms of injunctions, of 
which we desire to speak in terms of high praise." — Trade Marks, June, 1878. 

<4 Viewed as a compilation, the book leaves little to be desired. Viewed as a treatise on 
a subject of growing importance, it also strikes ns as being well, and at any rate carefully 
executed."— Law Journal, March 80th, 1878. 

"Mr. Sebastian's book is a careful statement of the law, . . . there is a full appen- 
dix of forms and statutes, a good table of cases, and a complete index." — Law Timet. 

Trade Marks' Journal. — 4to. Sewed. (Issued fortnightly.) 

No*. 1 to 152 are now ready. Net, each \s. 

Index to VoL I. (Nos. 1—47.) Net, 3«. 

Ditto, „ Vol. IL (Nos. 48—97.) Net, 3«. 

Ditto, „ Vol. III. (Nos. 98—123.) Net, 3*. 

Ditto, „ Vol. IV. (Nos. 124—141.) Net, 3*. 
*+*AU Standard Law Works are kept in Stock, in law calf and other bindings. 
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1 HADE MARKS .-Continued. 

Wood's Law of Trade Marks. — Containing the Mer- 
chandise Marks' Act, 1662, and the Trade Marks' Registration Act, 
1875 ; with the Rules thereunder, and Practical Directions for 
obtaining Registration ; with Notes, full Table of Cases and Index. 
By J. BIGLAND WOOD, Esq., Barrister-at-Law. 12mo. 
1876. 6t. 

TRAMWAYS.— Suttorfs Tramway Acts.— The Tramway Acts 
of the United Kingdom, with Notes on the Law and Practice, and 
an Appendix containing the Standing Orders of Parliament, Rules 
of the Board of Trade relating to Tramways, and Decisions of the 
Referees with respect to Locus Standi. By HENRY SUTTON, 
B.A., of Lincoln's Inn, Barrister-at-Law. Post 8vo. 1874. 12s. 

TRUSTS AND TRUSTEES.— Godefroi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of '* Godefroi and Shortt's Law of 
Railway Companies." Demy 8vo. 1879. 1/. 1*. 

USES —Jones (W. Hanbury) on Uses.— 8vo. 1862. Is. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRY DART, of 
Lincoln's Inn, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOR and WILLIAM BARBER, of Lincoln's Inn, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. 21, 13s. 6rf. 

" A standard work like Mr. Dart's is beyond all praise."— The Law Journal. 

VICE.— Amos (Professor Sheldon) on the Laws for 

the Regulation of Vice. — A comparative Survey of Laws 

in Force, for the Prohibition, Regulation, and Licensing of Vice in 

England and other Countries. With an Appendix. By SHELDON 

AMOS, M.A., Barrister-at-Law and Professor of Jurisprudence in 

University College, London. 8vo. 1877. 18«. 

WATERS. — Woolrych on the Law of Waters. — Including 

Rights in the Sea, Rivers, Canals, &c. Second Edition. 8vo. 1851. 

G oddard— Vide " Easements. " Net, 10*. 

WILLS,— Montriou .— Wefe " Indian Law." 

Rawlinson's Guide to Solicitors on taking In- 
structions for Wills. — 8vo. 1874. ' U. 
Theobald's Concise Treatise on the Construc- 
tion of Wills.— With Table of Cases and Full Index. By 
H. S. THEOBALD, of the Inner Temple, Esq., Barrister-at-Law, 
and Fellow of Wadham College, Oxford. 8vo. 1876. 11. 
" Mr. Theobald has certainly given evidence of extensive investigation, conscientious 
abour, and clear exposition."— Law MagatiM, May, 1877. 
"We desire to record our decided impression, after a somewhat careful examination, 
that this is a book of great ability and value. It bears on every page traces of care and 
sound judgment. It is certain to prove of great practical usefulness, for it supplies a 
want Which was beginning to be distinctly ielt."— Solicitors' Journal, February 24, 1877. 

"His arrangement being good, and his statement of the effect of the decisions beiiu- 
clear, his work cannot fail to be of practical utility, and as such we can commend it to tb*- 
attention of the profession." — Law Timet, December 23, 1876. 

" It is remarkably well arranged, and its contents embrace all the principal heads on 
the subject "— Lav Journal, February 3, 1877. 

Williams.— Vide " Executors.*' 
WINDOW LIGHTS.— Woolrych.— Vide "Lights." 
WRONGS.— Vide "Torts." 

%* All Law Reports are kept in Stock, in law calf and other bindings. 
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The Publishers of this Catalogue possess the 
largest known collection of Private Acts of Parlia- 
ment (including Public and Local), and &m 
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NEW WOMS AJTO KEW EDITIONS. 



Addison on Wrongs and their Remedies. Being a 
Treatise on the Law of Torts. Fifth Edition. By L. W. Cave, 
Esq., one of Her Majesty's Counsel. (In t/ie press.) 

Archbold's Practice in the Queen's Bench, Com- 
mon Pleas, and Exchequer Divisions of the 
High Court of Justice.— Thirteenth Edition. By Samuel 
Prentice, one of Her Majesty's Counsel. (In tlte press.) 

Bullen and Leake's Precedents of Pleading. Fourth 
Edition. (In the press. ) 

Candy's Mayor's Court Practice. -The Jurisdiction, Process 
Practice, and Mode of Pleading in Ordinary Actions in the M ay or 's Co urt 
London (commonly called the "Lord Mayor's Court"). Founded on 
Brandon. By George Candy, of the Inner Temple, Barrister-at-Law. 

(In the press.) 

Cavanagh (C.).— The Law of Money Securities. — A 
Practical Treatise on the Instruments and Modes by which the Pay- 
ment of Money is insured, incorporating all the recent important Cases 
and Statutes, with an Appendix containing the Crossed Cheques Act 
1876, The Factors Acts, 1823 to 1877, Locke King's, and its 
Amending Acts, and the Bills of Sale Act, 1878. By Christopher 
Cavanagh, LL.B., B.A. (Lond.), of the Middle Temple, Esq., Barrister- 
at-Law. - (In the press.) 

Chitty's Forms. — Eleventh Edition. By Thomas Chitty&nd Thomas 
WUks Chitty, Esqrs. 

Cross' Law of Patents ; A Code, including summaries of all the 
cases. By /. Ashton Cross, of Middle Temple, Esq., Barrister-at-Law. 

Danieil's Chancery Practice.— Sixth Edition. 

Notcutt's Factory and Workshop Act, 1878. With 
Notes. (In the press.) 

Pitt - Lewis' County Court Practice! — A complete 
Practice of the County Courts, including Admiralty and Bank- 
ruptcy, embodying the Act, Rules, Forms, and Costs, with Table of 
Cases and full Index. By G. Pitt-Lewis, of the Middle Temple and 
Western Circuit, Esq., Barrister-at-Law, sometime Holder of the 
Studentships of the Four Inns of Court (In the press.) 

Roscoe's Digest of the Law of Evidence on the 
Trial of Actions at Nisi Prius. — Fourteenth Edition. 
By John Day, one of Her Majesty's Counsel, and Maurice Powell, 
Barrister-at-Law. Royal 12mo. (Nearly ready.) 

Scott's Costs.— Fourth Edition. By John Scott, of the Inner Temple, 
Esq., Barrister-at-Law. (In the press.) 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, &c, decided 
in the Courts of the United Kingdom, India, the Colonies, and the 
United States of America. By Lewis Boyd Sebastian, Esq., Barrister- 
at-Law, Author of " The Law of Trade Marks." (In the press.) 

Seton's Forms of Decrees, Judgments, and Orders 
in the High Court of Justice and Courts of 
Appeal. Fourth Edition. In 2 vols. (Vol. II. in the press.) 

Williams' Law of Executors and Administrators.— 
A Treatise on the Law of Executors and Administrators. Eighth 
Edition. By Walter Vaughan Williams and Roland Vaughan Williams, 
Esqs., Barristers-at-Law. 2 vols. Royal 8vo. (In the press.) 

STEVENS AND SO^S, 119, CHANCERY LANE, W.C. 



* # * See also Catalogue at end of this Volume, 



STEVENS AND SONS, 119, CHANCERY LANE, W.C. 



JK 



Chitty on Bills of Exchange and Promissory Notes, with 

references to the Law of Scotland, France and America. Eleventh Edition. * By 
JOHN A. RUSSELL, Esq., LL.B., one of Her Majesty's Counsel and a Judge of 
County Courts. Demy 8vo. 1878. Price 28*. cloth. 

Leake on Contracts,— An Elementary Digest of the Law of 

Contracts, being a second edition of " The Elements of the Law of Contracts." By 
STEPHEN MARTIN LEAKE, Barrister-at-Law. 1 vol. Demy 8vo. 1878. 
(pp. 1440). Price £1 IBs. cloth. 

Theobald on Wills. — A Concise Treatise on the Construction 

of Wills, with Table of Cases and full Index. By H. S. THEOBALD, of the 
Inner Temple, Esq., Barrister -at- Law, and Fellow of Magdalen College, Oxford. Demy 
8w. 1876. Price 11. cloth. 

"This Is a book of great ability and value. It bears on every page traces of care and sound 
judgment It is certain to prove of great practical usefulness, for it -supplies a want which was 
beginning to be distinctly felt. "—Solicitors' Journal, February 24, 1877. 

Ooddard's Treatise on the Law of Easements. — Second 

Edition. By JOHN LEYBOURN GODDARD, of the Middle Temple, Esq., Bar- 
rister-at-Law. Demy &vo. 1877. Price 16*. cloth. 

" Nowhere has the subject been treated so exhaustively, and wo may add, so scientifically, as 
by Mr. Goddard. We recommend it to the most careful study of the law student, as well as to the 
library of the Practitioner."— Law Times. 

Pollock's Digest of the Law of Partnership — By 

FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at-Law. Author of 
" Principles of Contract at Law and in Equity." Demy 8t;o. 1877. Price Ss.Qd. cloth. 
** Mr. Pollock's work appears eminently satisfactory ... the book is praiseworthy in 
design, scholarly and complete in execution." — Saturday Review, May 5, 1877. 
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